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Judge
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Filing: R2 - Appeals And Transfers For Judicial
Review To The District Court Paid by: Lukins &
Annis Receipt number: 0753926 Dated:
7/19/2007 Amount: $78.00 (Check) For: [NONE]

MCCORD

PETN
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Petition for Judicial Review

John P. Luster

81212007

NOTC
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Notice of Lodging of Transcript and Agency
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8/20/2007
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.
****************Expando # I ***********"**
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-
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,

***********X*(*
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MOTN
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AFFD

MCCOY

Affidavit of Russell D. Helgeson. PE in Support of John P. Luster
Motion to Augment the Record With Additional
Evidence

9/5/2007
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Hearing Scheduled (Motion 09/26/2007 03:00
PM) to augment record

91612007

MEMO

PARKER

Memorandum in Support of Motion for
John P. Luster
Augmentation of Record with Additional Evidence

NOTH

PARKER

Notice Of Hearing

John P. Luster

9/20/2007

MlSC
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Respondents' objection to petitioners' motion for
augmentation of record with additional evidence
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Stipulation to Vacate Proposed Briefing Schedule John P. Luster

9/25/2007
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Reply Memorandum in Support of Motion for
John P. Luster
Augmentation of Record with Additional Evidence
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INHD

BOOTH

Hearing result for Motion held on 0912612007
03:OO PM: Interim Hearing Held to augment
record

John P. Luster
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ORDR
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Order Granting petitioners' motion to augment
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John P. Luster
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Revised briefing schedule

John P. Luster

HRSC
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BOOTH

Hearing Scheduled (Judicial Review 0110312008 John P. Luster
03:OO PM)
John P. Luster
Notice of Hearing

8/23/2007

I
:

John P. Luster

1013012007

STlP

LSMITH

Stipulation to revise briefing schedule

John P. Luster

11/9/2007

MlSC

HUFFMAN

Petitioners' Opening Brief on Judicial Review

121712007

ORDR

BOOTH

Order Revising Briefing schedule

John P. Luster
John P. Luster

1211412007

BRIE

MCCORD

Brief of respondents

John P, Luster
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12/24/2007
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Plaintiffs Response Brief

John P, Luster

1/3/2008
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BOOTH

Hearing result for Judicial Review held on
01/03/2008 03:OO PM: Interim Hearing Held

John P.Luster

2/26/2008

FJDE

BOOTH

Final Judgement, Order Or Decree Entered.

John P. Luster

DEOP

BOOTH

Memorandum opinion and order in re: Petition
for judicial review

John P. Luster

STAT

BOOTH

Case status changed: Closed

John P. Luster

CVDl

BOOTH

Civil Disposition entered for: Currie, Elmer Rick, John P. Luster
Defendant; Kootenai County Board of County
Commissioners, Defendant; Piazza, Richard,
Defendant; Tondee, W Todd, Defendant; Cedar
Ridge Homes Inc, Plaintiff; Noble, John, Plaintiff.
Filing date: 2/26/2008

FJDE

BOOTH

Final Judgement, Order Or Decree Entered

LSMITH

Filing: T Civil Appeals To The Supreme Court
John P.Luster
($86.00 Directly to Supreme Courl Plus this
amount to the District Court) Paid by: Lukins &
Anis Receipt number: 0789991 Dated: 4/7/2008
Amount: $15.00 (Check) For: [NONE]

BNDC

LSMITH

Bond Posted - Cash (Receipt 789993 Dated
4/7/2008 for 100.00)

John P, Luster

I

STAT

LSMITH

John P. Luster

I

BNDC

LSMITH

Case status changed: Closed pending clerk
action
Bond Posted - Cash (Receipt 790006 Dated
4/7/2006 for 150.00)

NOTC

LSMITH

.

41712006
,

I
I

!

Judge

-

Notice of Appeal

John P. Luster

John P.Luster
John P Luster
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MISCHELLE R. FULGHAM
LUKINS & ANNIS. P.S.
250 Northwest Blvd.. Ste. 102
Coeur dlAlene. ID 838 14-2971
Televhone: 1208) 667-05 17
Facsimile No.: (509) 363-2478
ISB #4623
Attorneys for PlaintiffIPetitioner John Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,
PlaintiffIPetitioner
KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS. ELMER R. (RICK)
CURRIE, W. TODD TONDEE, AND
RICHARD A. PIAZZA,COMMISSIONERS,
in their official capacities,

//

NO.

cv 07- 5 180

PETITION FOR JUDICIAL REVIEW
CATEGORY: R-2
FEE: $78.00

Pursuant to the Local Land Use Planning Act (LLUPA) Idaho Code 567-6521 et. seq.,
the Administrative Procedures Act (APA) Idaho Code $367-5270 - 62-5279, and I.R.C.P. 84,
PlaintiffIPetitioner seeks judicial review of the Defendants/ ~ e s ~ o n d e n tdenial
s'
of a residential
subdivision in Kootenai County Case No. S-0842P-06 Cedar Creek Ranch Estates. Defendants
issued their final decision denying the proposed residential subdivision on.June 21, 2007. A
true and correct copy of the Defendants' denial entitled, "Findings of Fact, Applicable Legal
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Standards, Conclusions of Law, and Order of Decision" is attached hereto as Exhibit A and
incorporated herein by reference.

JURISDICTION AND VENUE
This Court has jurisdiction pursuant to I.R.C.P. 84 and Kootenai County is the proper
venue.

PARTIES
PlaintiffJPetitioner is John Noble of Cedar Ridge Homes Inc, the owner of the subject
real property and the Applicant for Residential Subdivision in Kootenai County Case No. S842P-06. Plaintiff is an adversely affected person pursuant to I.C. 67-652 1 and has the legal
right to seek judicial review.
Defendanmespondent Kootenai County is a political subdivision of the State of Idaho.
Defendanmespondent Rick Currie is the Kootenai County Commission Chairman.
DefendantIRespondent Todd Tondee is a Kootenai County Commissioner.
Defendanmespondent Richard Piazza is a Kootenai County Commissioner.

HEARINGS AND ORAL PRESENTATION
On January 18,2007, the Kootenai County Hearing Examiner held a public hearing and
accepted testimony and exhibits on the Cedar Creek Ranch Estates subdivision. The Hearing
Examiner's public hearing was tape-recorded. A tape recording of the public hearing is in the
possession of Kootenai County. The Hearing Examiner recommended approval of the Cedar
Creek Ranch Estates subdivision. A true and correct copy of the Hearing Examiner's Decision
recommending approval is attached hereto as Exhibit B.
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At their February 15,2007 deliberations hearing, the Commissioners decided to
disregard the Hearing Examiner's recommendation, reopen public testimony in the case, and
hold another public hearing on the same Application.
On April 12,2007, the Commissioners held another public hearing. The
Commissioners accepted public testimony and exhibits in addition to the testimony and exhibits
previously submitted to the Hearing Examiner on the same subdivision. The Commissioners'
public hearing was tape-recorded. A tape recording of the public hearing is in the possession of
Kootenai County.
On May 22,2007, the Commissioners conducted a site visit. The Applicant and the
public were excluded from the Commissioners' site visit meeting. It is unknown whether the
Commissioners viewed the correct property, how and where the Commissioners accessed the
Applicant's property, and what evidence or testimony the Commissioners gathered while on the
Applicant's property. It is also unknown what the Commissioners said or what was said to
them during the site visit. The Commissioners did not allow the Applicant, his representatives,
or any of the public to follow them, to walk with them, to talk to them, or listen to them as the
Commissioners gathered evidence around the 152 acre property. Mark Mussman, Kootenai
County Planner, drove alone to where the public and the Applicant's representatives were
gathered. Mr. Mussman directed that all persons were to stay put and that the Commissioners
did not want anyone walking the site with them or listening to their comments as they toured
the property.
As no one was allowed to observe the Commissioners on site, to hear their comments,
or to provide any response, this was not a public meeting or public hearing. The
Commissioners' exclusion of the Applicant, his representatives, and the public prevented any
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participation. The site visit comments, evidence, and testimony provided to the Commissioners
were tape recorded and are in the possession of Kootenai County.
During their hearing on May 3 1,2007, without taking any further public testimony or
evidence, the Commissioners voted to deny the Cedar Creek Ranch Estates subdivision.
Nearly a month later, on June 21,2007, the Commissioners issued a written decision,
contradicting the Hearing Examiner by holding the subdivision should be denied. See attached
Exhibits A and B.
Contrary to the Hearing Examiner's decision which recommended approval of the
Cedar Creek Ranch Estates subdivision, the Commissioners' decision denied the subdivision.

STATEMENT OF FACTS

I.

I
I
I

Petitioner John Noble and Cedar Ridge Homes Inc. are the owners of property

known as Cedar Creek Ranch Estates.

he property is located on the south side of E. Ohio

Match Road and the southeast corner of the intersection with N. Rimrock Road. The site is
described as a portion of Sections 20 and 21, Township 52 North, Range 3 West B.M.,
KootenaiCounty, idaho.
2.

In 2006, Petitioner requested prelimi&y plat approval for a residential

subdivision of twenty (20) lots on 152 acres. The proposed lots range in size from five (5) to
ten (10) acres. A large meadow consisting of approximately 70 acres is included in the lots but
is expressly reserved as designated "open space" and will not be developed or disturbed.

3.

The property is properly zoned for residential subdivision development with a

minimum lot size requirement of five (5) acres.
4.

The Applicant reached agreements with and was willing to meet the condition of

approval from all of the reviewing public agencies, including the Lakes Highway District
(signed agreement addressing roads), Ganvood Water Cooperative (agreement providing water

PETITION FOR JUDICIAL REVIEW: 4
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service to the development), Panhandle Health District (recommended approval with sewage
disposal conditions acceptable to the Applicant), Northern Lakes Fire Protection District
(approved the subdivision and recommended fire protection conditions of approval acceptable
to the Applicant), Noxious Weed Department (recommended conditions of approval for weed
management acceptable to the Applicant), Kootenai County Emergency Medical Services
(EMS) (recommended conditions of approval for emergency services access acceptable to the
Applicant) and Department of Environmental Quality (DEQ) (recommended conditions of
approval to adequately protect surface and ground water acceptable to the Applicant).

5.

The Lakeland Joint School District 272 took no position for or against the

development. However, the District requested the Applicant agree to meet with the District and
to address concerns and mitigate impacts. The Applicant agreed.

APPLICABLE KOOTENAI COUNTY DEVELOPMENT STANDARDS

I

The Commissioners determined and expressly found that the Applicant provided
sufficient information and complied with Kootenai County Subdivision Ordinance No. 344.

I

The Commissioners also determined compliance with all applicable County ordinances,
specificallv and expresslv including the County's Flood ordinances. In paragraph 3.01 of their
I

Decision, the Commissioners wrote as follows:

Kootenai County Subdivision Ordinance No. 344

* The Applicant provided adequate information to determine comaliance
with requirements.
* The plan and supplemental pages meet the requirements of Table 2-1.
* The subdivision aroposal meets (or is capable of meet in^) the
requirements of this Ordinance.

PETITION FOR JUDICIAL REVIEW: 5
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* The plan, proiect and proposed lots a r e capable of meeting all other
applicable County ordinances without variances (e.g. Z o n i n ~Site
,
Disturbance, Road Naming. Area of Citv Imoact, and Flood ordinances&

* The proposal will contribute to the orderly development of the area.
Proposed uses, design and density are compatible with existing homes,
businesses, neighborhoods, and with the natural characteristics of the area.
The subdivision will create lots of reasonable utility and livability. which
a r e capable of being built upon without imposinf an unreasonable burden
on future owners. Areas not suitable for development a r e desivnated as
open space.
* Where appropriate, the proposed subdivision will have adequate open
space for recreation, wildlife, agriculture, o r timber production. Road
construction and disturbance of the terrain, vegetation and drainage ways
will be minimized and will not result in soil erosion. The d e s i ~ nwill
adequatelv address site constraints o r hazards and will adequatelt. mitivate
anv ne~lttiveenvironmental, social, or economic imoacts.
* Services and facilities such as schools, electricity, Water, sewer, storm
water management, garbage disposal, EMS, police and fire protection are
feasible, available and adequate. The proposal includes on and off site
improvements, and if necessary payments. to mitigate the impacts of the .
subdivision so that it does not compromise the quality. or increase the cost,
of public services.
* Prooosed roads, sidewalks and trails establish o r adeauatelv contribute
to a transportation system for vehicles, bicycles and oedestrians that is safe,
efficient, and that minimizes traffic congestion.

* The proposal is not anticipated to result in sivnificant degradation of
surface o r ground water quality as determined by DEO.
See Exhibit A, Decision, pg. 7-8, para. 3.01 (emphasis added).

LEGAL ISSUES AND STANDARDS FOR JUDICIAL REVIEW
Idaho Code $67-5279(3) provides the standards for judicial review, stating:

PETfTION FOR JUDICIAL REVIEW: 6
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(3) When the agency was required by the provisions of thischapter or by other
provisions of law to issue an order, the court shall affirm the agency action
unless the court finds that the agency's findings, inferences, conclusions, or
decisions are
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.

If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.
Idaho Code s67-5279(3).
The Kootenai County Commissioners' June 21,2007, denial should be set aside
because a) it was reached in violation of constitutional and statutory provisions; (b) it
was issued in excess of the statutory authority of the agency; c) it was made upon
unlawful procedure; d) it is not supported by factual findings of evidence on the record
as a whole; and, (e) it was an arbitrary, capricious, and an abuse of discretion.

PROCEDURAL REOUESTS AND STATEMENTS
Petitioner requests that Kootenai County Board of County Commissioners' decision as
issued in Case No. S-842P-06 be set aside and Petitioner's Application for the Cedar Creek
Ranch Estates subdivision be remanded for approval consistent with the Hearing Examiner's
recommendation and all the conditions of approval put forth by the reviewing public agencies.
Petitioners hrther request that Respondent produce the full record and transcripts for all
public hearings and site visits on appeal. Thereafter, Petitioners request that the Honorable
Court declare the June 2 1.2007 decision null and void.

PETITION FOR JUDICIAL REVIEW: 7
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Petitioners request that they be awarded attorney's fees and costs pursuant to Idaho
Code 912-1 17.
Service of this Petition has of the following date been made upon the local government
agency rendering the disputed decision.
A transcript and record have been requested and the Clerk of the agency has been paid
the estimated fee for preparation of the transcript and record.
DATED this 19th day of July, 2007.

LUKINS & ANNIS, P.S.

Attomevs for Petitioner-Joh
Ridge I-iomes, Inc.

-

CERTIFICATE OF SERVICE
I hereby certify that on the 19th day of July, 2007, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
Rick Currie, Chairman
Todd Tondee, Commissioner
Rich Piazza, Commissioner
Kootenai County Board of
Commissioners
County Administration Building
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K.C. PLANNING & BUILD1

BEFORE T H E BOARD O F COMMISSIONERS OF KOOTENAI COUNTY, IDAHO
IN T H E MATTER O F T H E APPLICATION
OF T H E CEDAR CREEK RANCH ESTATES,
A REQUEST BY ED WROE F O R PRELIMINARY
SUBDIVISION APPROVAL O F TWENTY
LOTS I N T H E RURAL ZONE

)
)
)

1
1
)

CASE NO. S-842P-06
FINDINGS O F FACT,
APPLICABLE LEGAL
STANDARDS, CONCLUSIONS
O F LAW AND ORDER O F
DECISION

I

COURSE OF PROCEEDINGS

1.01

The Building and Planning Department issued a Notice of Public Hearing for this application, Case NO.
S-842P-06, with the hearing on January i 8, 2007. On December 22, 2006, notice was published in the
~ o e u d'AIene
;
Press. On December 11, 2006, notice was mailed to property owners within 300 feet of
the project site. On December 27,2006 notice was posted on the site. Based on signed affidavits in the
file, the requirements for public notification have been met.

1.02

On January 18, 2007, a public hearing was held before the Kootenai County Hearing Examiner. Jay
Lockhart, Planner 11, introduced the case. The Applicant's representatives, attorney Ed Wroe, landscape
architect Tom Freeman and engineer Russ Helgeson presented the request. They submitted several
exhibits (HE-1000, through HE-1007) including a lot layout plat, an easement plat and a wetland
determination plat, as well as the contract signed with Lakes Highway District.

1.03

Several neighboring property owners testified in opposition to the application citing possible flooding
problems of the applicable land, increased traffic problems and a general desire to see the land stay
undeveloped. Twelve (12) comment sheets were submitted at the hearing: Three (3) from the
Applicant's representatives and nine (9) opposed to the application.

1.04

At their deliberations on February 15, 2007, the Board of County Commissioners granted a request for a
public hearing before the Board.

I .05

The Building and Planning Department issued a Notice of Public Hearing for this application, Case NO.
5-842P-06, with the hearing held on April 12, 2007. On March 15, 2007, notice was published in the
Coeur d'Alene Press. On March 6,2007, notice was mailed to adjacent property owners within 300 feet
of the project site. On March 20, 2007, notice was posted on the site. Based on signed affidavits in the
file, the requirements for public notification have been met.

1.06

On April 12, 2007, a public hearing was held before the Rootenai County Board of Commissioners.
Mark Mussman, Planner 111, introduced the case, stating that the Hearing Examiner recommended
approval with conditions. He further stated that of concern regarding this request was the large area
within the proposal that experienced seasonal flooding on an annual basis. The Applicant's
representatives presented the request, stating that water will be provided by the Garwood Water
Cooperative; sewage disposal will be accomplished by approved on and off site drain fields. They
further stated that access to each lot will be provided either from Ohio Match Road, a newly constructed
Highway District standard road or a series of common driveways. The representatives spent some time
explaining the wetland and flood issues associated with the area of the proposal known as the
"meadow." The representatives testified that the proposal will comply with the Subdivision Ordinance
requirements for a hydrologic protection zone within the meadow area, restricting development in the
identified hydrologic area. Several property owners testified in opposition to this request, citing the
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increase in traffic, the desire to see the property undeveloped and the flooding issue as reasons to deny
this request. One adjacent property owner, Wally Hirt, submitted photographs (Exhibit B-1004) as well
as testimony, revealing that the meadow is a flood hazard area that is not identified as such in this
proposal. One additional adjacent property owner stated concerns about the potential for his domestic
water supply to be adversely impacted by the additional drain fields proposed. The Applicant's
representatives provided rebuttal by stating that the meadow area will remain undeveloped and that their
drain fields have been approved by the Panhandle Health District.
1.07

After all testimony was given, the Board of County Commissioners left the public hearing open for the
sole purpose of allowing the Applicant to submit information regarding the placement and size of all
building envelopes within this proposal and to conduct a site visit.

1.08

The Building and Planning Department issued a Notice of Site Visit for this application, Case No. 842P06, with the site visit conducted on May 22, 2007. On April 24, 2007, notice was published in the
Coeur d'Alene Press. On April 20,2007, notice was mailed to adjacent property owners within 300 feet
of the project site. Based on signed affidavits in the file, the requirements for public notification have
been met.

1.09

On May 22, 2007, the Board of County Commissioner received information regarding the placement
and size of all building envelopes within this proposal (l3xhibit.A-43) and conducted a site visit.
At their deliberations on May 31,2007, the Board of County Coinmissioners voted unanimously to deny
this request.
Upon review of all files, exhibits and testimony of record regarding the application, the Board of County
Commissioners makes the following Findings of Fact and Conclusions of Law:
,

FINDINGS OF FACT
Applieant/Owner. The owner is John Noble, Cedar Ridge Homes, 2900 Government Way, Coeur
d'Alene, ID 83815. The Applicant's Representative is Ed Wroe, Lukins & Annis, 250 Northwest
Boulevard, Coeur d'Alene, ID 83814. (Exhibit A-1, Application)
Proposal. The Applicant is requesting to create twenty (20) lots on three parcels; a 98.085 acre parcel,
a 16.743 acre parcel, and a 37.612 acre parcel totaling 152.440 acres in the Rural zone. The Narrative
submitted states that water will be provided by individual wells and sewer will be provided by
individual septic systems and drainfields. Subsequent public hearings revealed that water will be
supplied by extensions to the Garwood Water Cooperative. (Exhibits A-4, Narrative)
Location and Legal Description. The subject site is located on the south side of E. Ohio Match Road
at the southeast corner of the intersection with N. Rimrock Road. The site is described as a portion of
Section 20 and 21, Township 52 North, Range 3 West, B. M., Kootenai County, Idaho. The parcel
numbers are 52N03W-20-2000, 52N03W-20-2250, and 52N03W-21-4000 and the serial numbers are
127575,228984, and1 11970. (Exhibit S-4, Assessor Printout)
Lot Sizes. The Applicant proposes to create twenty (20) residential lots ranging from 5 to 10 acres.
(Exhibit A-5, Narrative; Exhibit A-17, Plat)
Existing Structures. There is an existing house and out buildings on the existing parcel 50N3W-202000.

06/22/07
-

12:33
FAX 208446107
.-.

-.

Order of Decision

-

-K . 5 . PLANNING

&

BUILD1

Case No. S-842P-06 (Cedar Creek Ranch Estates)

@004

Page, 3

2.06

Surrounding Land Use and Zoning. The surrounding land use in the area consists of single family
dwellings with accessory buildings and undeveloped lots on large parcels. The surrounding Zoning
designation is Rural. The minimum lot size in this zone is 5 acres.

2.07

Physical Characteristics. The Soil Survey ofKootenai County Area, Idaho identifies the soil in the
area to be.
Selle fine sandy loam, 0 to 7 percent slopes. This Selle soil is a very deep, well drained soil
that formed.in sandy, glaciolacustrine sediment. Permeability is moderately rapid, runoff is
slow, and the hazard of erosion is high. These soils occur predominantly in the northern half of
the subject site.
Mokins silt loam, 20 to 35 percent slopes. This Mokins soil is a very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is very rapid, and the hazard of erosion is
very high. A perched water table is at a depth of 12 to 30 inches in spring. These soils occur
along the southern half of the site.
Seelovers-Potlatch complex. These levels to nearly level soils are in drainageways. The
Seelovers soil makes up about 55 percent of the map unit and the Potlatch soil makes up about
35 percent. The Seelovers soil is a very deep, poorly drained soil that formed in local alluvium.
Permeability is moderately slow, runoff is very slow, and the hazard of erosion is slight. The
Potlatch soil is a very deep, poorly drained soil that formed in mixed alluvium. Permeability is
very slow, runoff is very slow, and the hazard of erosion is slight. A high water table is at a
depth of 18 to 42 inches, and the soil is subject to flooding in winter and in spring.
Mokins silt loam, 5 to 20 percent slopes. This Mokins soil is very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is rapid, and the hazard of erosion is
high. A perched water table is at a depth of 12 to 30 inches in spring.
The site has varying slopes ranging from the flat meadow running across the center of the development
to slopes of up to approximately 20% along the south side of the site. The meadow is covered with
grasses with the south hillside covered with timber. (Exhibits A-3, Photos)

2.08

Area of City Impact. The subject property is not located within an Area of City Impact

2.09

Flood Zone and Wetlands. According to the Flood Insurance Rate Map panel 160076-0125 C, there
are no flood zones on the site, but according to t l ~ ePreliminary Geotechnical Engineering Evaluation,
shallow ground water and surface water may be present on the relatively level portion of the property
and that there is a potential for this water to enter the residential structures. Design plans should provide
for roadway drainage as well as individual lot drainage. Wetlands do exist on the site but have been
deemed non-jurisdictional by the Corp of Engineers. A Wetlands Delineation and Analysis is not
needed by the C o p of Engineers but is required by Kootenai County (Kootenai County Subdivision
Ordinance No.344, Article 2, Section 2.01, A-15 (Exhibit A-15, Geotech; Exhibit A-5, CDF
Landscape letter)
The Applicant submitted documents at both public hearings that delineate the wetlands and provided
analysis and proposed hydrologic protection areas around the wetlands. In addition, testimony and
photographs submitted at both public hearings revealed that the flat portion of the property referred to as
the "meadow" experiences seasonal flooding on an annual basis, the extent of this seasonal flooding is
determined by the annual winter and spring weather conditions. Section 4-2°C of the Flood Damage
Prevention Ordinance states that the "Administrator shall also make interpretations, where needed, as to
exact location of the boundaries of the areas of special flood hazards and floodways (for example, where
there appears to be a conflict between a nlapped boundary and actual field conditions), and shall
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consider new information provided by FEMA or other authoritative sources." With public testimony
and photographs, the area of this proposal called the "meadow" appears to be an area of special flood
hazard.
2.10

Water. Water will be provided by the Garwood Water Cooperative, Inc. In a letter dated November
14, 2006, Corky Witherwax, President of Garwood Water Cooperative, stated that the Garwood Water
Cooperative has reviewed the preliminary plans for on-site improvements for the above referenced
project and found them to be acceptable. The Cooperative will need to review the completed
construction plans and specifications before we can give final approval ofthe water system design.
Garwood Water Cooperative's consulting Engineer has completed a study, which analyzes the impact
the proposed subdivision will have on the water supply and distribution system. The study identifies
both on-site and off-site improvements that if agreed to and made by the Developer, will allow the
Cooperative to provide service to the subject project and maintain the existing level of service in the
Garwood Water Cooperative.
Garwood Water Cooperative will provide water service to Cedar Creek Ranch Estates conditioned upon
the Developer completing both on-site and off-site agreed upon improvements. Additional requirements
include:
I . Annexation of the subdivision into Garwood Water Cooperative service area, if necessary
2. Satisfactory completion of approved on-site and off-site water system improvements
3. Payment of all agreed upon applicable fees and charges.
4. Compliance with all Garwood Water Cooperative policies, rules and regulations
If work on the project is not begun within one year, this "Will Serve" letter will become void. (Exhibit
PA-13, letter)
The Department of Environmental Quality (DEQ) submitted a letter ilated January 17,2007, stating no
objection to the County's acceptance of the preliminary plat, and setting conditions on approval for the
final plat. (Exhibit PA-15)

2.11

Sewage Disposal. The Applicant proposed individual septic and drainfield for each lot within the
subdivision. In a letter written on May 8, 2006, Kristina Keating of the Panhandle Health District states
that final approval will be given when the following conditions have been met:
P I 0 receives a letter from the Department of Environmental Quality (DEQ) stating water services
meet the State of Idaho Standards.
PHD receives a letter from the water purveyor, (Garwood Water Cooperative), stating they will
supply water to the subdivision.
The water source must be stated on the plat as part of the owner's certificate block as required by
Idaho Code 550-1334,
Two signature blocks must be included on the plat for PHD, one to approve the plat and one to lift
the sanitary restrictions as required by Idaho Code 850-1326 to 850-1329..
Blue line copies of the plat including signature page(s) must be provided to PFD.
(Exhibits PA-12, PHD Letter; A-4, Narrative)

2.12

Access. Access to southerly lots of Cedar Creek Ranch Estates is provided by one private road, Cedar
Creek Road, with two shared driveways off the private road and one shared driveway off R m o c k
Road. Access to the north lots will be onto Ohio Match Road where adjoining lots will have shared
access at the requirement of Lakes Highway District. In a series of letters, Lakes Highway District
Road Supervisor Joseph H. Wuest stated that if the County approves this subdivision, the Highway
District would request that the County require the Developer address the following items:
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1. The face of the plat must show the right-of-way width for both Rimrock Road and Ohio
Match Road adjacent to this subdivision at thirty (30) feet from the centerline of the existing
roadway. The plat must also show a ten (10) foot perpetual and exclusive Roadway, Drainage
and Utility Easement adjacent to the above described right-of-ways. The Owner's Certificate
must include wording dedicating the right-of-way and the ten (10) foot perpetual and
exclusive Roadway, Drainage and Utility Easement to the public in the name of Lakes
Highway District.
2. The extent of the wet area must be accurately defined and cleared through the Army Corps of
Engineers for encroachment with a road. The Highway District will not accept the interior
road of Cedar Creek Rancb into its maintenance jurisdiction as it will lie in an area that has a
tendency to flood during the spring of the year. Provisions to keep the private, interior
subdivision road above high water and provide good road base stability will need to be
addressed. The elevation of Rimrock Road and culvert locations will also need to be shown
on the face of the plat.
3. A copy of the CC&R's will need to be submitted to the Highway District in order for the
District to review the stormwater provisions.
4. The face of the plat must indicate common accesses for Lots 1 & 2, Lots 3 & 4, and Lots 5 &
6. The site plans must also be submitted to the Highway District for review indicating the
building site locations are situated to reduce vehicles from backing out onto Ohio Match
Road.
5. Ohio Match Road adjacent to this subdivision is currently a gravel road and the District does
not have funds available in the budget for improvement to Ohio Match Road, adjacent to this
subdivision. However, the developer has agreed to enter into a Road Development
Agreement with the Highway District to improve Ohio Match Road to a twenty-eight foot
wide paved surface from Rimrock Road to Cedar Creek Road. Therefore, the District
requests the County require the developer enter into a Road Development Agreement with the
Highway District as a condition of the County granting subdivision approval.
6. The District requests the Developer grant the Highway District a temporary const~uction
easement adjacent to Ohio Match Road adjoining Cedar Creek Ranch for the construction of
Ohio Match Road adjacent to the subdivision.
7. The Developer has indicated he will grant additional right-of-way in the vicinity of Cedar
Creek Road to improve the alignment of Ohio Match Road. This will improve the alignment
to a 510 foot curve radius to meet minimum Associated Highway District Standards.
8. The District has no objections to the common driveways depicted on the face of the plat to
serve Lots 9 through 12, Lots 17 through 20, and Lots IS and 16, as access through the land is
not now necessary, nor will it be necessary in the future, to provide continuity of a public
road. (Exhibits PA-9, PA-11, & PA-14, Lakes Highway District Letter)
9. At the hearing, the Applicant submitted the signed agreement with Lakes Highway District
that addresses all of the above. (HE-1001)
Section 3.01.G.3 states that "proposed road and utility crossings must he shown on the plat, must be
kept to a minimum and must take the shortest possible route across the area.
2.13

Fire Protection. The subject site is within the Northern Lakes Fire Protection District. A letter written
August 25, 2006 by Dean S. Marcus, Fire Marshall, states that the District approves the subdivision and
has the following requirements:
1. Subdivisions developed in the Fire District require compliance with the Fire Code for fire flows.
There are fire flow systems available in the area ofthis subdivision.
2. The developer has contacted the Fire District to discuss the required fire flows. A proposal from the
developer, that meets the Fire District's requirements for fire flows, has not been submitted.
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3. A water system developed to provide fire flows shall have a minimum of 40,000 gallons of storage.
If the system is used to provide domestic usage, additional storage shall be required. The system
shall provide 1,000 gpm at all fire hydrants, An alternant to providing higher fire flows could be the
installation of residential fire sprinklers.
4. If the developer wants to meet the Idaho Surveying and Ration requirements for an approved water
system, fire hydrants shall be installed so that all driveways are within 500 feet of a fire hydrant.
Fire hydrants shall be installed with a maximum distance of 1,000 ft between hydrants.
5. An approved marking flag shall be installed on all hydrants.
6. All fire hydrants shall have a 5 inch Storz connector in place of the large diameter, standard 4 !4
inch male thread. The large diameter port shall face the street.
7. Hydrants in a cul-de-sac shall be located at the entrance.
8. All roads or driveways are considered access roads by the Fire District. All roads and driveways
shall meet Kootenai County and the Fire District's requirements.
9. All access roads that are longer than 150 feet from a county maintained road shall have a n approved
turnaround.
10. When building permits are applied for, driveways shall be designed so Fire District apparatus can
park close enough to the dwelling to deploy a 150 ft. hose and reach around to the furthest part of
the structure.
11. When building permits are applied for, additional fire code requirements may be applicable for
access to individual structures and for fire systems in those structures.
12. Addressing installed on dwellings shall be clearly visible from the road fronting the property.
Addressing shall be placed at the entrance to a property when the distance to the dwelling is too far
and not clearly visible.
13. If a Wildfire Mitigation Plan is required by Kootenai County it shall be reviewed by the Fire
District. Maintenance of the mitigation plan shall be addressed.
1'4. Fees are due the Fire District and shall be paid prior to construction. Fees cover ongoing review of
the project's fire code compliance, additional site inspections, verification of fire hydrant
requirements, locations, and testing if applicable, review of address locations, review of fire access
compliance, review the Wildfire Mitigation Plan if applicable, verification of compliance to approve
occupancy permit and all other issues that need review during development. (Exhibit PA-10,
Northern Lakes Fire Protection District letter)

i

2.14

Conceptual Stormwater Plan. The Applicant has included a Conceptual Stomwater Plan which was
included in the Narrative by the Applicant's professional engineer. Stormwater will be treated in
roadside ditches and allowed to overflow to the existing seasonal drainages. Stormwater drainage from
the houses will be directed downhill to the existing drainages. The Stormwater Plan was examined by
Stephanie Blalack, Planner I for Kootenai County Building and Planning Department. In a memo dated
January 8, 2007, Ms. Blalack stated that while she feels the information submitted to date was a good
start, the plan submitted does not demonstrate adequate treatment and erosion/sedimentation control
methods as outlined in the Kootenai County Site Disturbance Ordinance 374 and the Kootenai County
Site Disturbance Plan Requirements for High Risk Site Manual. (Exhibits A-4, Narrative; 5-22 & S23, Memo)
Exhibits HE-1000 through HE-1007, submitted a t the hearing, address the stormwater issue.

2.15

Noxious Weeds. In a memo dated June 9, 2006, Weed Specialist Bill Hargrave recommended basic
weed management for Meadow Hawkweed. (Exhibit PA-5, Memo)

2.16

EMS. In a letter dated June 13,2006, Lynn R. Borders, Chief Officer for Kootenai County Emergency
Medical Services, stated that the KCEMS has concerns on road access to this project. Cedar Creek
Road as shown on the map along with Ohio Match Road and Rimrock Road do not serve all of the lots
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as proposed. It does not show who will maintain the Cedar Creek Road or others that may be cut into
the project. In order for emergency services to utilize these roads, they must have an all weather driving
surface, be a minimum of 20' in clear width, and maintained for access year around. Maintenance is a
huge concern for this project. (Exhibit PA-6 letter) The Applicant stated that the CC&R's will
completely address the maintenance issues. Review by the county of said CC&R's should be a
condition of project approval.
2.17

School District. The project site is within the boundaries of the Lakeland Joint School District 272. In
a letter dated June 1, 2006, Tom Taggart, Director of Business and Support Services, stated that the
District takes no position for or against the development. However, we would ask that the County
strongly encourage the developer to meet with the District to address our concerns and mitigate impacts.
(Exhibit PA-4 letter)

2.18

Public Comment. The Building and Planning Department received a total of nineteen (19) comments,
eighteen (18) in opposition and one (1) neutral to this request. The opposition centered on the increase
in traffic and the seasonal flooding that occurs on the property. (Exhibits P-l through P-19, Public
Comments).

IIZ

APPLICABLE LEGAL STANDARDS

3.01

Kootenai County Subdivision Ordinance No. 344.
This Ordinance outlines the application requirements and procedures, design standards, the factors to be
considered in deciding approval or denial, notice requirements, financial guarantee requirements and
requirements for establishing non-profit associations to maintain infrastructure and/or common areas.
The following factors are to be considered when evaluating an application, based on the information
presented by the Applicant:
The Applicant provided adequate information to determine compliance with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision proposal meets (or is capable of meeting) the requirements ofthis Ordinance.
The plan, project and proposed lots are capable of meeting all other applicable County ordinances
without variances (e.g. the Zoning, Site Disturbance, Road Naming, Area of City Impact and Flood
ordinances).
. The plan, project and proposed lots are capable of meeting the requirements of other agencies.
The proposal will contribute to orderly development of the area. Proposed uses, design and density
are compatible with existing homes, businesses, neighborhoods, and with the natural characteristics
of the area. The subdivision will create lots of reasonable utility and livability, which are capable of
being built upon without imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
Where appropriate, the proposed subdivision will have adequate open space for recreation, wildlife,
agriculture, or timber production. Road construction and disturbance of the terrain, vegetation and
drainageways will be minimized and will not result in soil erosion. The design will adequately
address site constraints or hazards and will adequately mitigate any negative environmental, social
or economic impacts.
Services and facilities such as schools, electricity, water, sewer, stormwater management, garbage
disposal, EMS, police and fire protection are feasible, available and adequate. The proposal
includes on and off site improvements, and if necessary payments, to mitigate the impacts of the
subdivision so that it does not compromise the quality, or increase the cost, of public services.
Mitigation actions or fees must be commensurate with the impacts of the subdivision, and fees must
be authorized by law.
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Proposed roads, sidewalks and trails establish or adequately contribute to a transportation system for
vehicles, bicycles and pedestrians that is safe, efficient and that minimizes traffic congestion.
The proposal is not anticipated to result in significant degradation of surface or ground water quality
as determined by DEQ.
Public notice and the processing of this application met the requirements set forth in this Ordinance,
County adopted hearing procedures and Idaho Code.
3.02

Kootenai County Zoning Ordinance No. 375.
With regard to subdivisions, the Zoning Ordinance specifies minimum lot sizes, open space, setback
and parking requirements, and the types of land uses that are permitted in the various land use zones.
The Zoning Ordinance also includes minimum construction standards for driveways and common
driveways.

3.03

Kootenai County Road Naming and Addressing Ordinance No. 301.
With regard to subdivisions, this Ordinarlce specifies how roads are to be named and requires that new
road names be approved by the Planning Director. Approved road names must be specified on the final
plat map.

3.04

Kootenai County Site Disturbance Ordinance No. 283 and Site Disturbance Plan Requirements for High
Risk Sites (adopted by Resolution No. 97-10).
Management of runoff and control of erosion during construction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional" and
must use calculations that include runoff from the future developed portions of each lot. A Site
Disturbance Permit must be obtained prior to the start of any excavation and a 150% financial guarantee
is required.

3.05

Kootenai County Flood Damage Prevention Ordinance No. 381.
This ordinance outlines the requirements for reducing potential property damage due to flooding, for
platting lots within areas of special flood hazards and for determining the location of flood hazards
within Kootenai County.

3.06

Idaho Code 550-1301-1333, Plats; 567-6521, Actions by Affected Persons; 567-6535, Approval/ Denial
Requirements; $67-2343, Notice of Meetings; 567-8003, Regulatory Takings.
Idaho Code 550-1301-$1333 govern platting and the vacation of plats. These sections include
requirements for monumenting, for the size, form and required elements of a plat, for the naming of the
plat, for the owner's certification, and for dedications, recording, and the placing and lifting of sanitary
resh5ctions. The County Surveyor is required to check the plat and to certify on the plat that it is in
compliance with these sections of Idaho Code.
Idaho Code $67-6521 defines an "affected person", states that an affected person may request a hearing
on any permit authorized under Chapter 65, outlines the actions the Board may take, and provides for
judicial review, if requested, within 28 days after all remedies have been exhausted under local
ordinances.
Idaho Code $67-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, the relevant contested
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facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive Plan, relevant ordinances and laws.

Idaho Code 567-2343 provides general requirements for meeting notices such as the Commissioner's
weekly detiberations.
Idaho Code $67-8003 establishes an orderly, consistent review process for evaluating whether a
decision resuits in a regulatory taking.
IV

BOARD ANALYSIS
The Board has a concern that the flood potential within the area described as the "meadow" has not been
adequately resolved by the Applicant. Public testimony has revealed that large portions of this area
sustain annual flooding, which the Applicant does not dispute. Although in recent years flooding may
have been limited, testimony strongly suggests that high water has encroached into the areas delineated
in Exhibit A-43 as the building envelopes and location of the "meadow" road. As such, it is the Board
of County Commissioner's position that the Applicant has failed to meet their burden of proof in this
regard.
Due to the lack of flood hazard information, the Board is unable to affirmatively determine whether or
not the lots would be of reasonable utility to the future land owners, based on: 1) The potential for lots
being covered by flooding; 2) The adequacy of access based on the Road District's unwillingness to
undertake the maintenance of the "meadow" roadway because of the flood hazard; 3) The lack of clarity
in how the proposed "meadow" road meets the requirement to minimize the impacts to areas of flood
hazard; 4) The potential development of drain fields within a flood hazard area and the potential for
adverse affects to area resident's drinking water.

In conclusion, the Board has great concern that, if approved, the health, safety and general welfare of
the public will be jeopardized by platting lots, developing roadway and access, constructing drain fields
and approving building envelopes within an area of special flood hazard.

V

CONCLUSIONS OF LA W

5.01

The Applicant has failed to meet the required burden of proof in providing adequate information to
determine compliance with Kootenai County Subdivision Ordinance No. 344. The proposed subdivision
design does not adequately address existing site constraints andlor special hazards.

5.02

It is unclear whether the plan and the proposed lots/development features are capable of meeting the
elevation requirements of the Flood Damage Prevention Ordinance because base flood elevation
information was not provided.

5.03

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed lots will be of reasonable utility and
livability, capable of being built upon without imposing an unreasonable burden on future owners.

5.04

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not all of the proposed drain field locations will be of
reasonable operational utility to the future owners, and will not negatively effect area water resources.
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5.05

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed "meadow" roadway location will be of
reasonable operational utility to the future owners.

5.06

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed road design will require mitigation of any
negative environmental impacts to the flood hazard area, or to positively determine how its design or
construction is the minimum necessary at this site. Further, it is unclear because of the road's location
within the wetlands/flood area, whether the road is capable of meeting the required construction
standards.

VI

ORDER OF DECISION

Based on the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County Board of
Commissioners orders that Case No. S-842P-06, The Cedar Creek Ranch Estates, a request for preliminary
subdivision be DENIED.
The following are actions the Applicant could-taketo gain approval:
1.

2.
3.
4.

5.

Base flood elevation information must be provided in order to evaluate whether proposed building
envelopes are located outside the area of special flood hazard.
Base flood elevation information must be provided in order to access the viability of proposed drain
field envelopes.
Desigri internal roadwayslaccess that minimizes the impacts to sensitive and/or special hazard areas.
Design internal roadwayslaccess to a standard acceptable to road district for design and maintenance
requirements.
Re-apply as modified above, or, re-apply as a conservation design subdivision, leaving the
"meadow" andlor the "flood hazard area" as open space with a conservation easement.

It should be noted that the above actions are not an exhaustive list. Further, when and if the above actions are
undertaken additional as yet unforeseen issues may arise. Implementation of the above actions is NOT a
guarantee o f future approval.
Dated this 2 1st day of June 2007
BY ORDER OF THE KOOTENAI COUNTY
BOARD O F COMMISSIONERS

.-

.-

W. Todd Tondee, Commissioner

' ,

.-
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OF THE CEDAR CREEK RANCH ESTATES.
A R E Q ~ S BY
T ED WROE FOR PRELIMINARY j
SUBDMSION APPROVAL OF TWENTY
)
LOTS IN TRX RURAL ZONE
)

I

COURSE OF PROCEEDlNGS

1.01

The Building and Plaoning Department issued a Notice of Public Hearing for this application, Case No.
S-842P-06, with the hearing to be held on J a n u q 18, 2007 On December 22, 2006, notice was
published m the Coeur d'Alene Press On December 11, 2006, notice was mailed to property owners
within 300 feet of the project slte On December 27, 2006 notice was posted on the site. Based on
signed affidavits in the file, the requirements for public notification have been met.

1.02

On January 18, 2007, a public hearing was held before the Kootenai County Hearing Examiner. Jay
Lockhart invoduced the case. The applicant's representatives, 8ttorney Ed Wroe, landscape architect
Tom Freeman and engineer Russ Helgeson, presented the request. They submitted several exhibits
(BE-1000 through BE-3007) including a lot layou1 plat an easement plat and a wetland determination
plat, as weU as the contract signed with Lakes Highway District.

1.03

Several neighboring property owners testified in opposition to the application citing possible flooding
problems of the applicable land, increased traffic problems aod a general desire to see the land stay
undeveloped. Twelve (12) comment sheets were submitted at the hearing: Three (3) from the applicant's,
representatives and nine (9) opposed'tothe application.

II

FINDINGS OF FACT

2.01

.Applicant/Owner. The Applicant's Representative is Ed Wroe, Lukins & Annis, 250 Northwest
Boulevard, Coeur d'Alene, 11)83814. (Exhibit A-1, Application)

2.02

Proposal. The Applicant is requesting to create twenty (20) lots on three parcels; a 98.085 acre parcel,
a 16.743 acre parcel, and a 37.612 acre parcel totaIing 152.440 acres in the Rural zone. The Narrative
submitted states that water will be provided by individual wells and sewer will be provided by
individual sepric systems and drainfields. (Exhibits A-4, Narmtive)

2.03

Location and Legal Description. The subject site is located on the south side of E.Ohio Match Road
at the southeast comer of the intersection with N. Rimrock Road. The site is described as a portion of
Section 20 and 21, Township 52 North, h g e 3 West, B. M., Kootenai County, Idaho. The parcel
numbers are 52N03W-20r2000, 52N03W-20-2250, and 52N03W-21-4000 and the serial numbers arc
127575,228984, and1 11970. (Exbibit S-4,Assessor Printout)

2.04

Lot Sizes. The Applicant proposes to create twenty (20) residential lots ranging from 5 to 10 acres.
(Exhibit A-5, Narrative; Exbibit A-17, Plat)

2.05

Existing Structures. There is an existing house and out buildings on the existing parcel 50N3W-20.
2000.

i

I

1

!
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2.06

Snrronnding Land Use and Zoning. The surrounding land use in the area consists of single family
dwellings with accessory buildings and undeveloped lots on large parcels. The surrounding Zoning
designation is Rural. The minimum lot size in this zone is 5 acres.

2.07

Physical Characteristics. The Soil Survey of Kootenai County Area, Idaho identifies the soil in the
area to be.
SeUe fine sandy loam, 0 to 7 percent slopes. This SeIle soil is a very deep, well drained soil
that formed in sandy, g!aciolacusl~ine sediment. Permeability is moderately rapid, runoff is
slow, and the hazard of erosion is high. These soils occur predominantly in the northern half of
the subject site.
Mokins silt loam, ZD to 35 percent dopes. 'Ihb Mokins soil is a very deep, moderately well
drained soil that fonned in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, ~ n 0 f isf very rapid, and the hazard of erosion is
very high. A perched water table is at a depth of 12 to 30 inches in spring. These soils occur
along the southern half of the site.
Seeiovers-Potlatch complex. These Jevels to nearly level sojls are ja drainageways. The
Seelovers soil makes up about 55 percent of the map unit and the Potlatch soil makes up about
35 percent. The Seeloven soil is a very deep, poorly drained soil that formed in local alluvium.
Permeability is moderately slow, runoff is very slow, and the hazard of erosion is slight. The
Potlatch soil is a very deep, poorly drained soil that formed in mixed alluvium. Permeability is
very slow, runoff is very slow, and the hazard of erosion is slight. A high w a w table k at a
depth of 18 to 42 inches, and the soil is subject to flooding in winter and in spring.
Mokins silt loam, 5 to 20 percent slopes, This Mokins soil is very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment It is on
glaciolacustrine terraces. Permeability is slow, runoff is rapid, and the hazard of erosion is
high. A perched watcr table is at a depth of 12 to 30 inches in spring.

..

!

~
I
j

The site has varying slopes ranging from the flat meadow running across the center of the development
to slopes of up to approximately 20% along the south side of the site. The meadow is covered with
passes with the south hillside cwered with timber. (Exhibits A-3, Photos)

1

2.08

Area of City Impact The subject property is not located within an Area of City impact

2.09

Flood Zone and Wetlands. According to the Flood insurance Rate Map panel 160076-0125 C, there
are no flood zones on the site, but according to the Preliminary Geotechnical Engineering Evaluation, it
is stated that shallow ground water and surface water may be present on the relatively level porcion of
the property and that there is a potential for &is water to enter the residential structures. Design plans
should provide for roadway drainage as well as individual lot drainage. Wetlands do exist on the site
but have been deemed non-jusisdictional by the Corp of Engineers. A Wetlands Delineation and
Analysis is not needed by the Corp of Engineers but is required by Kootenai County (Kootenai County
Subdivision Ordinance No.344, Article 2, Section 2.01, A-15 (Exhibit A-15, Geotech; Exhibit A-5,
CDF Landscape letter)
The applicant submined documents at heating that delineate the wetlands and provide some analysis.
Approval of said plans by Kootenai County should be an element of conditional approval ofthe project

2.10

Water. Water will be provided by the Ganvood Water Cooperative, Inc. In a letter dated November
14, 2006, Corky Withemax, President of Ganvood Water Cooperative, stated that the Garwood Water
Cooperative has reviewed the preliminary plans for on-site improvements for the above referenced
project and found them to be acceptable. The Cooperative will need to d e w the completed
consmction plans and specifications before we can give final approval of the water system design.

,
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Ganvood Water Cooperative's consulting Engineer has completed a study, which analyzes the impact
the proposed subdivision will have on the water supply and distribution system. The study identifies
both on-site and off-site improvements that if agreed to and made by the Dweloper, will allow the
Cooperative to provide service to the subject projcct and maintain the existing level of service in the
Ganvood Water Cooperative.
Garwood Water Cooperative will provide water service to Cedar Creek Ranch Estates conditioned upon
the Developer completing both on-site and off-site agreed upon improvements.
Additional requirements include:
1. A~lexationof the subdivision into Gaiwood Water Cooperative service area, if necessary
2. Satisfactory completion of approved on-site and off-site water system improvements
3. Payment of all agreed upon applicable fees and charges.
4. Compliance with all Garwood Water Cooperative policies, N ~ and
S regulations
If work on the project is not begun witbin one year, this "Will Serve" letter will become void. mxhibit
PA-13, letteq Reference Condition 5.05)
The Department of Environmental Q u a l i i @EQ) submitted a letter dated January 17,2007, stating no
objection to the County's acceptance of the preliminary plat, and setting conditions on approval for the
final plat. (Exhibit PA-15)
2.1 1

Sewage Disposal. The Applicant proposed individual septic and drainfield for each lot within the
subdivision. In a lener written on May 8,2006, Kristina Keating of the Panhandle Health District states
that final approval will be given when the following conditions have been met:

r

v

2.12

PXD receives a letter &om the Department of Environmental Quality (DEQ) stating water services
meet the State of Idaho Standards.
PXD receives a letter from the water purveyor, (Garwood Water Cooperative), stating they will
supply water to the subdivision.
The water source must be stated on the plat as part of the owner's certificate block as required by
Idaho Code 850-1334.
Two signahm blocks must be included on the plat for PHD, one to approve the plat and one to lift
the sanitary restrictions as required by Idaho Code 550-1326 to 550-1329,.
Blue line copies of the plat including signature pagefs) must be provided to PHD.
@%hibitsPA-12, PBD Letter; A-4, Narrative; Reference Condition 5.03)

Access. Access to southerly lots of Cedar Creek Ranch Estates is provided by one private road, Cedar
Creek Road, with two shared driveways off the private road and one shared driveway off Rimrock
Road. Access to the north lots will be onto Ohio Match Road where adjoining lots will have shared
access at the requirement of Lakes Highway District in a series of letters, Lakes Highway District
Road Supervisor Joseph H. Wuest stated that if the County approves this subdivjsion, the Highway
District would request that the County require the Developer address the following items:
I The face of the plat must show the right-of-way width for both Rimrock Road and Ohio
Match Road adjacent to this subdivision at thirty (30) feet from the centerline of the existing
roadway. The plat must also show a ten (10) fwt perpetual and exclusive Roadway, Drainage
and Utility Easement adjacent to the above described right+f-ways. The Owner's Certificate
must include wording dedicatiug the right-of-way a d the ten (10) foot p c p a l and
exclusive Roadway, Drainage and Utility Easement to the public in the name of Lakes
Highway District.
2. The extent of the wet area must be accurately defined and cleared through the Army Corps of
Engineers for encroachment with a road. The Highway District will not accept the interior
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road of Cedar Creek Ranch into its maintenance jurisdiction as it will lie in an area that has a
tendency to flood during the spring of the yest. Provisions to keep the private, interior
subdivision road abovehigh water and provide good road base stability, will need to be
addressed. The elevation of Ernrock Road and culvert locations will also need to be shown
on the face of the plat.
A copy of the CC&K's will need to be submined to the Highway District in orderfor the
District to review the stomwater provisions.
The face of the plat must indicate common accesses for Lots 1 & 2, Lots 3. & 4, and Lars 5 &
6. The site plans must also be submitted to the Highway District for review indicating the
building site locations are situated to reduce vehicles from backing out onto Ohio Match
Road.
Ohio Match Rdad adjacent to this subdivision is cunently a gravel road &d the District does
not have funds available in the budget far improvement to Ohio Match Road, adjacent to this
subdivision. However, the developer has agreed to enter into a Road Development
Agreement with the Highway District to improve Ohio Maich Road to a twenty-eight foot
wide paved surface from Rimrock Road to Cedar Creek Road. Therefore, the District
requests the County require the developer enter into a Road Development Agreement with the
Highway District as a condition of the Counry granting subdivision approval.
The District requests the Developer grant the Highway District a temporary construction
easement adjacent to Ohio Match Road adjoining Cedar Creek Ranch for the mnstruction of
Ohio Match Road adjacent to the subdivision.
The developer has indicated he will grant additional right-of-way in the vicinity of Cedar
Creek Road to improve the alignment of Ohio Match b a d . This will improve the alignment
to a 510 foot curve radius to meet minimum Associated Highway District Standards.
The District has no objections to the common driveways depicted on the face of the plat to
serve Lots 9 through 12, Lots 17 through 20, and Lots 15 and 16, as access through the land is
oot now necessary, nor will it be necessa?, in the future, to provide continuity of a public.
road. (Exhibits PA-9, PA-11, & PA-14, Lakes Rlghway District Letter; Reference
Condition 5.02)
At the hearing, the applicant submitted ths signed agreement with Lakes Eighww District
ihat addresses all of the above. (HE-IOOl).

Fire Protection. The subject site is within the Northern Lakes Fire Protection Distxict A letter written
August 25,2006 by Dean S. Marcus, Fire Marshall, states that the District approves the subdivision and
has the following requirements:
1. Subdivisions developed in the Fire District require compliance with the Fire Code for fire flows.
There are fire flow systems available in the area of this subdivision.
2. The developer has contacted the Fire District to discuss the required fire flows. A proposal from the
developer, that meets the Fire D~suict'srequirements for fin flows, has not been submitted.
3. A water system developed to provide fire flows shall have a minimum of 40,000 gallons of storage.
If the system is used to provide domestic usage, addihonal storage shall be required. The system
shall provide 1,000 gpm at all fire hydrants. An altemant to providing higher fue flows could be the
installation of residential fire sprinklers.
4. If thk developer wants to meet the Idaho Surveykg and Ration tequirements for an approved water
system, fire hydrants shall be installed so thm all driveways are within 500 feet of a fue hydrant.
Fire hydrants shall be installed with a maximum distance of 1,000 ft between hydrants.
5. An approved marking flag shall be installed on all hydrants.
6. All fire hydrants shall have a 5 inch Storz connecm in place of the large diameter, standard 4 %
inch male Thread. The large diameter port shall face the street.
7. Hydrants in a cul-de-sac shall be localed at the entrance.
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8. All roads or driveways are considered access roads, by the Fue District. All roads and driveways
shall meet Kootenai County and the Fire District's requirements.
9. All access roads that are longer than 150 feet from a county maintained road shall have an approved
turnaround.
10. When building permits are applied for, driveways shall be designed so Fire District apparatus can
park close enough to the dwelling to deploy a 150 A. hose and reach around to the furthest p q t of
the srructun.
11. When building permits are applied for, additional f i e code requirements may be applicable for
access to individual structures and for fire systems in those structures.
12. Addressing installed on dwellings shall be clearly visible from the road fronting the propem.
Addressing shall be placed at the entrance to a property when the distance to the dwelling is too far
and not clearly visible.
13. If a Wildfue Mitigation Plan is required by Kootenai County it shall be reviewed by the Fire
District. Maintenance of the mitigation plan shall be addressed.
14. Fees are due the F i e District and shall be paid prior to construction. Fees cover ongoing review of
the project's f i e code compliance, additional site inspections,' verification of firc hydrant
requirements, locations, and testing if applicable, review of address locations, review of f i e access
compliance, review the Wildfire Mitigation Plan if applicable, verification of compliance to approve
occupancy permit and all other issues that need review during development. (Exhibit PA-10,
Nortberm Lakes Fire Protection District letter; Reference Conditioh 5.03)

Conceptual Stormwater Plan. The Applicant has included a Conceptual Stormwater Plan which was
included m the Nanative by the Appltcant's professional engineer. Stomwater will be treated in
roadside ditches and allowed to overflow to the existing seasonal drainages. Stormwater drainage from
the houses will be directed downhill to the existing drainages. The Stormwater Plan was examjned by
Stephanie Blalack, Planner I for Kwtenai County Building and Planning Department. In a memo dated
January 8, 2007, Ms. Blalack stated that while she feels the information submitted to date was a good
start, the plan submined does not demonstrate adequate treatment and erosion/sedjmentatian control
methods as outlined in the Kootenai County Site Disturbance Ordinance 374 and the Kootenai County
Site Disturbance Plan Requirements for High Risk Site Manual. (Exhibits A-4, Narrative; S 2 2 & S23, Memo)
Exhibits BJGXOOO through HE 1007, submitted at the heariug, address the stomwater issue and
approval by Stephanie Blalack or another Kootenai County Planner should be a con6ition for
project approval.

2.15

Noxious Weeds. In a memo dated June 9,2006, Weed Specialist Bill Hargrave recommended basic
weed management for Meadow Hawkweed. Whibit PA-5,Memo)

2.16

EMS. In a letter dated June 13,2006, Lynn R. Borders, Chief Officer for Kootena~County Emergency
Medtcal Services stated that the KCEMS has concerns on road access to this project. Cedar Creek Road
as shown on the map along with Ohio Match Road and Rimrock Road do not serve all of the lots as
proposed. It does not show who wtll maintain the Cedar Creek Road or others that may be cut into the
project. In order for emergency services to utilize these roads, they must have an all weather driving
surface, be a mtnimum of 20" in clear width, and maintained for access year around. Maintenance is a
huge concern for this project. (Exhibit PA-6 fetter) The applicant stated that the CC&R's will
completely address the maintenance issues. Review by the county of said CC&RYsshould be a
condition of project approval.

2.17

School District. The project sisjre is within the boundaries of the Lakeland Joint School District 272. L2
a letter dated June 1, 2006, Tom Taggart, Director of Business and Support Seruices, stated that thc
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District takes no position for or against the developmenr However, we would ask that the County
strongly encourage the developer to meet ~ t theh District to address our concerns and mitigate impacts.
(Exhibit P A 4 letter)

2.18

Public Comment, Prior to the hearing, the Building and Plaming Department received ten (10)
comments. nine (9) in opposition and one (1) neutral to this request. (Exhibits P-I through P-10,
Public Comment). Twelve (12) comment sheets were submitted at the hearing: three (3) from the
appticant's representatives and nine (9) opposed to the application.

2.19

StaffAaalysis. This application had some unresolved issues at the writing by the staff. First of all, the
Applicant has not fulfilled the Kootenai County requirement of submitting a Wetiand Delineation and
Analysis. There appears to be a major drainage area associated with most of the flat portion of the
property that has an identified high water table. If this area is indeed a wetland, the plat must clearly
identify the extent of the wetlands and show an adequate hydrologic protection zone. Further, whiIe the
narrative stated that water will be supplied by individual wells, the Gawood Water Cooperative issued a
conditional will seme letter. Connecting to an existing water system requires review of the system and
proposed improvements by the Department of Environmental Quality (DEQ). This review has yet to be
completed. Finally, an inadequate conceptual stomwater plan was submitted with the application.
While a comprehensive plan is required prior to the start of any i n f r m c t u r e improvements, the design.
on this site would require a more in depth discussion on the how stormwater will be addressed.

2.20

Eearing Examiner Analysis. Many of the above unresolved issues were resolved at the time of the
hearing. A Wetland Delineation and Analysis plat was submitted at the bearing and appears to clearly
~dentifythe extent of the wetlands and show the adequate hydrologic protection zone. Both Garwood
Water Cooperative and DEQ have shown conditional approval of the project. Finally, a wnceptual
stormwatcr plan appears to be included in the exhibiu submitted at hearing. Having these reviewed and
approved by the appropriate agencies are proposed conditions of approval (listed below).

3.01

Kwtenai County Subdivision Ordinance No. 394.
This Ordinance outlines the application requirements and procedures, design standards, the factors to be
considered in deciding approval or denial, notice requirements, fmancial guarantee requirements and
requirements for establishing non-profit associations to maintain infrastructure andlor common areas.
The following factors are to be considered when evaluating an application, based on the information
presented by the Applicant:
r

.

The Applicant provided adequate infomation to determine compliance with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision proposal meets (or is capable of meeting) the requirements of this Ordinance.
The plan, project and proposed lots are capable of meeting all other applicabfc County ordinances
without variances (e.g. the Zoning, Site Disturbance, Road Naming, Area of City Impact and Flood
ord'iances).
I h e plan, project and proposed lots are capable of meeting tht requirements of other agencies.
The proposal will contribute to orderly development of the area. Proposed uses, design and density
are compatible with existing homes, businesses, neighborhoods, and with the natuxal characteristics
of the area. 'The subdivision will create lots of resonable utility and livability, which are capable of
being built upon wifhout imposing an unreasonable burden on Wure owners. Areas not suited for
development are designated as open space.
Where appropriate, the proposed subdivision will have adequate open space for recreadon, wildlife,
agriculture, or timber production. Road construction and dishvbwce of the terrain, vegetation and

,
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,

drainageways will be minimized and will not result in soil erosion. The design will adequately
address site constraints or hazards and will adequately mitigate any negative environmental, soc~al
or economic impacts.
Services and facilities such as schools, electricity, water, sewer, stormwater management, garbage
disposal, EMS, police and fue protection are feasible, available and adequate. The proposal
includes on and off site inprovements, and if necessary payments, to mitigate the impacts of the
subdivision so that it does not compromise the qualily, or increase the c o q of public services.
Mitigation actions or fees must be commensurate with the impacts of the subdivision, and fees must
be authorized by law.
Proposed roads, sidewalks and trails establish or adequately contribute to a transportation system for
vehicles, bicycles and pedestrians that is safe, efficient and that minimizes tr&c congestion.
The proposal is not anticipated to result in sign~ficanrdegradation of surface or ground water quality
as determined by DEQ.
Public notice and the processing of this application met the requirements set forth in this Ordmance,
County adopted hearing procedures and Iduho Code.
3.02

Kootenai County Zoning OrdinanceNo. 375.
With regard to subdivisions, the Zoning Ordinance specifies minimum lot sizes, open space, setback
and parking requirements, and the types of land uses that are permitted in the various land use zones.
The Zoning Ordinance also includes minimum construction standards for driveways and common
driveways.

3.03

Kootenai County Road Naming and Addressing Ordinance No. 301

With regard to subdivisions, this Ordinance specifies how roads are to be named and requires that new
road names be approved by the Planning Director. Approved road names must be specified on the final
plat map.

I

3.04

Kootenai County Site D i s ~ b a o c eOrdinance No. 283 and Site Dishxbance Plan Requirements for High
Risk Sites (adopted by Resolution No. 97-10).
Management of runoff and control of erosion during construction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional" and
must use calculations that include runoff from the future developed portions of each lot. A Site
Disturbance Permit must be obtajned prior to the slart of any excavation and a 150% fmancial guarantee
is required.

3.05

Idaho Code 650-1301-1333, Plats; 067-6521, Actions by Affected Persons; 967-6535, Approvd Denial
Requirements; 561-2343, Notice of Meetings.
Idaho Code $50-1301-$1333 govern planing and the vacation of plats. These sections include
requirements for monumenting, for the size, form and required elements of a plat, for the naming of the
plat, for the owner's cefiification, and for dedications, recording, and the placing and lifting of sanitary
restrictions. The County Sweyor is required to check the plat and to certify on the plat that it is in
compliance with these sections o f Idaho Code.
I d d o Code 567-6521 defines an "affected person", states that an affected person may request a hearing
on any pennir aurhorized under Chapter 65, outlines the actions the Board may take, and provides for
judicial review, if requested, within 28 days after all remedies have been exhausted under local
ordinances.
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Idaho Code $67-6535 rcquirs tbat the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevanl, the relevant contested
facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive Plan, relevant ordinances and laws.
Idaho Code 9-57-2343 provides general requirements for meeting notices such as the Commissioner's
weekly deliberations.

IV

CONCt USIONS OF LAW

4.01

The proposed subdivision is in conformance with the Comprehensive Plan Future Land Use Map and
the existing zone classification of Rural, as stipulated in the Kootenai County Zoning Code No. 393, and
the Kootenai County Subdivision Otdiiance No. 394, because it meets h e following requirements of
those ordinances;

4.02

The slope and terrain conditions of the setting are suitable for the proposed subdivision and the proposal
of one homestead for wery five (5) to ten (SO) acre parcel. The soil conditions elements appear to be
suitable for the proposed subd~sion.A storm water and erosion control plan wit1 be required prior
to subdivision improvements to ensure that ground water and surface water are not adversely
affected by the results of subdivision. In addition, the Jots wiU be evaluated for storm water and
erosion control requirements at the time of building permit application.

4.03

The proposed subdivision's impact upon &sting and proposed facilities and services appears to have
minimal impact as a congestive factor, and recommended conditions of approval will serve to mirigate
any such impacts. Lake's Highway District, Northern Lakes P i e Protection District, Panhandle Health
District, Garwmd Water Cooperative, and DEQ have provided requirements for approval.

4.04

Lot sues in the proposed subdivision are similar in size to other properties in the general area. Road,
sewage, and fire protection provisions have been reviewed by the applicable agencies to assure that the
development results in no adverse impacts to public health, safety and weifare. Those agencies have
recommended specific conditions to he fulfilled by the applicant prior to final approval, M l m e n t of
those conditions with final approval from the applicable agencies will ensure that pubEic health, safety
and w e l f e issues we addressed, and the sewer treatment systems will be adequate and possible to be
utilized.

4.05

The project js not located within an Area of City Impact. T h e applicant is responsible for construction
of infrastructure improvements necessary to provide service to the proposed subdivision, and the costs
associated therewith. The subdivision will result in minimal population growth, and therefore, is not
anticipated to have a significant impact on the school district. The proposed subdivision will not result
in the loss of productive agricultural and forestland. The subdivision may have some impact on wildljfe
habitat. These impacts need to be balanced, however, with the rights of the property owner, whose
proposed subdivision is in confonnance.with the zoning of the subject property. Environmental and
economic impacts of the development are mitigated to the extent feasible by proposed conditions, and
there appear to be no negative social impacts associated with the project.

4.06

Due to the allowed uses within the existing zone of the subject property, the subdivision is not
anticipated to have any negative impacts related to air quality, noise levels or Iight conditions. Water
quality issues are addressed through conditions placed on tbe development by the Idaho Department of
Environmental Quality and the protections afforded by the Kootenai County Site Disturbance
Ordinance.

-
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4.07

Notice was provided to surrounding land owners and an opportunity to give testirnonywas provided in
accordance with Kootenai County Ordinance No. 355,which establislies Hearing Examiners, a Planning
and Zoning Commission and outlines the procedures for the conduct of hearings in accordance witb
Idaho Code $67-2343.

4.08

Recommended conditions of approval, as listed below, contain provisions, whicb ensure that
adequate provision will be made for sanitation facilities, road, drainage facilities for gonn water runoff,
necessary easements, and other requirements of the Ordinance prior to final plat approval.

Y

RECOMMENDATIONAND PROPOSED CONDITIONS OF APPROVAL

Based on the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County Hearing
Examiner recommends that Case No. S-842P-06,The Cedar Creek Ranch Estates, a request for preliminary
subdivision be APPROVED witb the following conditions:
5.01

The terms and conditions placed on this approval shall run with the land and remain valid upon a change
of ownership, or until the approval expires. The Applicant, or hture assigns having an jnterest in the
subject property, shall fully comply wirh the conditions placed on this approval. This approval is based
on the information presented in the project application, plans and testimony provided as part of this
request, and the approval is limited to that request.

5.02

The Applicant shall comply with the contractual agreement sign& with the Lakes Hjghway District

m1001

5.03

T'be Applicant shall comply with the requiremen& of the Northern Lakes Fire Protection District, as
outlined in their letter Exhibit PA-10.
.
.

5.04

The Applicant shall comply with the requirements of the Panhandle Health Disuict, as outlined in their
letter Exhibit PA-12.

5.05

The Applicant shall comply with the requirements of the G m o o d Water Cooperative as outlined in
their letter, Exhibit PA-13.

5.06

The Applicad shall comply with the requirements of the Depaxtment of Environmental Quality as
outlined in their letter, Exhibit PA-15.

5.07

The Applicant shall receive approval by Stephanie Blalack (Planner 1) or another Kootenai County
Planner on the conceptual stormwater plan.

5.08

The Applicant shall submit CC&R3sthat address the EMS concerns. (Exhibit PA-6)

Submitted by:

Hearing Examiner

STATE OF IDAHO
COUNTY OFKOOTEHAI)SS
FILED:

Kootenai County Department of Administrative Services
Patrick M. Braden, ISB #6020
451 N. Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208)446-1620
Fax: (208)446-1621 .

CLERK DISTRICT COURT

Attorney for Respondents

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and
CEDAR RIDGE HOMES, INC., an ldaho
corporation,

KOOTENAI COUNTY, a political
subdivision of the State of Idaho acting
through the KOOTENAI COUNTY
BOARD OF COMMISSIONERS, ELMER
R. (RICK) CURRIE, W. TODD TONDEE,
and RICHARD A. PIAZZA,
COMMISSIONERS, in their official
capacities,

NOTICE OF LODGING OF
TRANSCRIPT AND AGENCY
RECORD

YOU ARE HEREBY NOTIFIED, pursuant to I.R.C.P. 84, that a certified copy of
the Agency Record (Volumes 1 through 3) in the above-captioned matter is available for

035
NOTICE OF LODGING OF TRANSCRIPT AND AGENCY RECORD- 1
H \Planntng\Cedar Creek Ranch Estates\Nottce of Lodgtng of Transcrtpt and Agency Record doc

pickup at the Office of the Board of County Commissioners of Kootenai County, 451 N.
Government Way, Third Floor, Coeur d'Alene, ldaho 83816.
YOU ARE FURTHER NOTIFIED, pursuant to I.R.C.P. 84, that a certified copy of
the Transcript (compiled in a single volume) of the public hearings and meetings held in
the above-captioned matter is available for pickup at the Office of the Board of County
Commissioners of Kootenai County, 451 N. Government Way, Third Floor, Coeur
d'Alene, ldaho 83816. The public hearings and meetings held in this matter (Kootenai
County Building and Planning Department Case No. S-842P-06) are as follows:
Date
-

Hearincl Body
Hearing Examiner
Board of Commissioners
Board of Commissioners
Board of Commissioners
Board of Commissioners
Board of Commissioners

Public Hearing
Deliberations
Public Hearing
Site Visit
Deliberations
Signing

January 18,2007
February 15,2007
April 12,2007
May 22,2007
May 31,2007
June 21,2007

YOU ARE FURTHER NOTIFIED, pursuant to I.R.C.P. 84, that the total cost for
the Agency Record and Transcript is $833.35, which amount has been paid in full by
Petitioner. An itemized listing of the final costs is provided as Exhibit " A to this Notice,
and is incorporated by reference herein.
YOU ARE FURTHER NOTIFIED, pursuant to I.R.C.P. 84(j), that you have
fourteen (14) days from the date of mailing of this notice in which to file with the Board
of County Commissioners of Kootenai County any objections to the Transcript or to the
Agency Record. The Transcript shall be deemed settled if no objection thereto is made
within fourteen (14) days after the date of mailing of this notice. The Agency Record

-

-

NOTICE OF LODGING OF TRANSCRIPT AND AGENCY RECORD- 2
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shall be deemed settled if no objection thereto is made within fourteen (14) days after
the date of mailing of this notice.
DATED this

2.d day of August, 2007.
Kootenai County Department
of Administrative Services

,/ahL

Patrick M. Braden
Attorney for Respondents

CERTIFICATE OF SERVICE
I, Patrick M. Braden, hereby certify that on the ZMd day of August, 2007, 1
caused to be sent a true and correct copy of the foregoing via facsimile to:
Mischelle R. Fulgham
LUKINS & ANNIS, P.S.
250 Northwest Bivd., Suite 102
Coeur d'Alene, ID 83814-2971

Honorable John P. Luster
Interoffice Mail

FAX (509) 363-2478

Patrick M. Braden
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L-EGAL SERVICES
Rec'd 30 - 0 7
File No. Iz20.3781,
Fjoute -&.-. Scan
CC
Lit. File
Caldr
Shred

3

Memo
To:

-

Mischelle R. Fulgham

SmnrL;

From: Sandi Gilbertson, Administrative Supervisor
Re:

Actual Cost - Preparation of Record
Case No. S-842P-06 Cedar Creek Ranch Estates

Date:

July 30, 2007

Following is an actual cost for preparation of the Transcript and Record pertaining to Cedar Creek Ranch Estates,
Case No. S-842P-06.
The above case was heard on the following dates:
January 18,2007
Hearing Examiner Public Hearing
February 15,2007
BOCC Deliberations
April 12,2007
BOCC Public Hearing
May 22,2007
BOCC Site Visit
May 3 1,2007
BOCC Deliberations
June 21,2007
BOCC Signing
Length of transcript =
130 pages @ $4.50 per page
Two additional copies @ $0.05/page
TRAVSCRIPT TOTAL (3 SETS)
Copy of Case File =
439 - black &white @ .05/page ($21.95 x 3)
48 - color @ $0.25/page ($12.00 x 3 )
23 large maps @ $1 Solpage (North Idaho Blueprint) x 3
RECORD TOTAL (3 SETS)

$65.85
$36.00
$103.50
$205.35

Staff time for North Idaho Blueprint copes
Staff time on estimate

ACTUAL TOTAL RECORD & PREPARATION COSTS =
ESTIMATED TOTAL RECORD & PREPARATION COSTS =
TOTAL AMOUNT DUE
cc.

$833.35
$637.40
$195.95

EXHIBIT

Pat BradenJohn Cafferty, Kootenai County Legal Counsel
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MISCHESLE R FULGHAM
LUKINS & ANNIS. P.S.
250 Nofiwest Blvct: Ste. 102
Coeur d7Alene.ID 83814-2971
Toleuhone: (208) 667-0517
F a ~ s WN
sO.:(509) 363-2478

IS3 #4623

Attorneys for Plaintiffm&itioner JohnNoble and Cedar Ridge Homes, Ino.

INTHE DlSflRICT COURT OF TEIE FIRST JUDICIAL DISWCT OF TBE
STATE OF IDAHO, INAND FOR TEE COUNTY OF KOOTENAI

JOHNNOBLE, an individual, and CEnAR
RIDGE BoivES, mc, an kiahD oorpatatioa,

K00TENA.I COUNTY,8 polkid subdivisio
of the State of Idaho acting though the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS,E;LMERR (RICK)
CURRZE,W.TODD TONDEE, AND

I

NO.CV 075180
AFFIDAVIT OF RUSSELL D.
HRLGESON,P.R IN SUPPORT OF
MOTION TO AUGMENT W RECORD
v3nr-I ADDm0NA.L nrlDENCE

FaHAXoA.Prcizza,co~ssIoNERs,
in their official cepacities,

I, RUSSELL D.WELGESCMpP.E. being%-st duly swam orr wth, deposes and says:
I am a member ofFRAME & SMETANA, P.A., CONSULWG ENGINEERS.
1.
I am a Mly licensed engineer under the laws and regulations ofthc: State ofidaho, md I am &e

AFFIDAVIT OF RUSSW. D.KEMESON, P.E IN
SUPPORT OF MOTlON TO AZTGNENT T E E RECORD:
1
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project enpincer fatthe PlaintifPeritioner JohnNoble and Cedar Ridge Elomff. h.

I p e n t the following sworn testimony based upon my personal h 0 ~ 1 - e and d j r
ob@ons.
I am over the age of 18 and am eompotmt to submit such tcslimmyY
2.
On April 12.2007, Ipersonally a i h d e d and pluticipatd in a public bhearing on
tbe Cedar Ridge Estates subdivision b e h e the Kootenai County Commhioners. N s r the
oonclusion of the public hearing, T b Board of CoUnty Commissionem %idnut close rhep&lio
haairing but in&&
the Commission~nexpressly left tbe pub& baing and record cpm for
additionel e v i h a e and infodon. The Chdesioners left the hearhlg open to accept
evidence and i n f o d o n to be obtained from a site visit.
On May 22,2007, at 11:OO am the Commissionem resumed their public
3.
hearing at the site visit
I was personally pnSent on sib at the et~tranceto the Cedar Ridge Estares
4.
subdivision site, well prior to the 11:00 am public hearing tima. With me were the Cedar
Ridge Estates attorney, Miadhelle R Fulg;bm, the Applicmt's on site resident and
qmsentaative, Michael
~ . \ h ,and approximately ten or so members of the pnbk.
J
We all stood at rhe entrance to the site (whae the Appfi~a~lt
had specifically opened a gaw and
a knced area to allow people and cars m t h on
~ site for tbe public hearing). W e all
mattar.

&

for the Commissionars tu arrive on eite.
5.

As part of my dutin and responsibilities tls projeaz engineer far Cedat RMge

Homes. Inc. X had previously surveyed, stsked, and marked the 120 acre property with

numerous color coded &qp. Some surveyed and sraked areas delineated "no build" areas of
the subdivieioq h
i other stakes and flagging marked approved drainfield locations signed

off by PanItandle Health. Still other stakes and flaggbg marked tho rrstricted ar limited

building avelopes and ccmshuction foot prints for fimve home sitas. X was prepared to explain
md clarify this en,&eering woxk, including the m e y awes and the difFerent color coded
flagged ~ ~ a r k i n to
g sthe Commissioners ar thdr Srsffddpg the publtc bearing site visit

AFFIDAVIT OF RUSSELL D.HELGESOH, P E IN'
SUPPORT OF MOTION TO AUGMENT THE RECORD:
2
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Well afkr the SCRedded 11;OO a.m. hearing &no, at appmxiumely 11:25 am.or

11 :30am, a white van, canging the Commissioners and numerow other imiddifiable

persons approachEdthe sir@. The van slowed and it was c l e ma
~W
~ the
~ driver a d Xhe
Commissioners loohed at Be small group of people end vehicles gadrered on mte, but then the
van accelerated and left the scene.
I do no6 know where rhe Commissioners weut or where or brnv t h y acce.s&
7.
'

my ~Lients'pproperty. I did not personally observe them cuter the l a d ~ u c ]at%
h I did
group of people waIking i%rin the distance. on the far.edgeof the 120 acres. 1 could not

a

ikm anywe in the mw I could not tell how many people were in the group, I could not

teli what tlm group was obsuvhg, and I d

y could nor hear anything being said. The

group remained out in the field, far away, for appro-y
g.

I

30-40 m i n ~ s .

Eventually the group left the field and b u t 20 minutes later,the same white

van, still canying the Commissioners lpld sevecal otha unidentifiablepeople, paased the

enaance u,dm size. I, along with Ms. Fulgham, most all of the publio, and the Applicant's
resident representative, hadhadined inplace waiting to see ifthe Commissionas were going
?nhold their hear&

9.

W e &

with the publie.
the Commissioners again drove past the assembled group and parked

quite a distance up the road. T h e m Commissioners were visible at Ms time:,
but not

audible, nor could I identify ewerd otherpecyple prestnt with the Commissioners. Although I
aould not i d e n t i who Was talking to the Comrni~sfonwor what they were saying, it was clear
to me that several people were discussing the site with the Cammiaeionera. Sawral people,
inoluding the Commissionerswere point things our, noddingtheir heads, and responding to the
Commissioner6. Likewise, th.Canunissirnrmappeared to be actively discuss3ng the sire
among the three ofthemselvcs.
While the Commissioners c ~ u c milling
d
around the vaq, eCanding in the
10.
pmir:roadway, pomnting at the site, and &so~sing
rhinge w i h theirtrsvekg grayr, Ma&

AFFIDAVIT OF RUSSELL D.HELCrBSON, F.E IN
RECORD:
SUPPORT OF MOTION TO AUGMENT
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Museman, Kootenai County Plannar, jogged badk $0&a p u p and spoke to Ms. Fulgham and
me. Mr. Muwxan statedthe ~ i s s i o n e f did
s notarant anpae joiuinpr lham or approacbhg
them and talktqg to tbem. We all Were m just stay ~ u Zdownhere, away from the
Commissioners. I responded by saying the C d s s i o n e m could or should at least cop.tj,uc up

the adjarrut driveway and look at the site &om a hi&= elevation. I poinled to the driveway
they could use to m e s s an elevated area of the siteCeMf. Mwsmim did not respond to nay
dkecrions butjust t u m d andjogged b a ~ kto the group m
g %round by the van in Be raad
Appmxi-iy
3-5 minutes latex, the group got in the van and left. I never
11.
h a d a word of their commatts, questions, or W idbmdon m d G d m %ern by persons in
M u group. None of the ~ublicgathered an site was allowed to s p a ox hew -the
Codssionms saih I have no way ofknowing iftbey m a d the oolm coded fkggbg on
sit.%tha survaycd and a-d
bowdarlse, and how these markings related to the topog~~phical
elevatiom of the property or not. I was not allowed to address tbEm or p e n t any enginaering
infonnatio* regarding the site.
DATED this 23rd day o f August, 2007.

$fiy of AUGUST,2007.

SUBSQUBD AND SWORN TO befine me WE

AFFIDAVIT OF RUSSELL D.HELGESON,P E IN
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I hereby c d f y that on rhe 25rd day of AUgW, 2007. I caused in be served a m e
consot copy ofrhs h g o i n g document by the method inrlioskd balow, and addrto the

following:

Patrick Braden

Kootenai Co,umy A d m i n i 6 v e
woes
45 1 CSovernmentWay
P.O. Box 9000
Coeur d'Alene. ID 83816-9000

C]

R

D

find-dolivered
First-class M d
Fac~lmila 208-446-1621
Email

AFFIDAVIT OF RUSSELL D.HELGESON. P.E lN
SUPPORT
OF MOTION TO AUOMENT THE RECORD:
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NISCHELLE R. FULGHAM
LtJKiNS & ANNIS. P.S.
250 Northwest Blvd.. Ste. 102
Coeur dYAIene.ID 838 14-2971
Tele~hone:(208) 667-0517
Facsimile NO.: (509) 363-2478
ISB #4623
Attorneys for Plaintimetitioner John Noble and Cedar Edge Homes, Inc.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,

KOOTENAI COUNTY, a political subdivisim
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RXK)
CURRE, W. TODD TONDEE, AND
RICHARD A. PIAZZA,COMMISSIONJ5RS,
in their official capacities,

NO. CV 07-5180
MOTION FOR AUGMENTATION OF
RECORD WITH ADDITIONAL
EVIDENCE

Pursuant to Idaho Civil Procedure Rule 84(1), Idaho Appellate Rule 30, Idaho Code 672342(1), Idaho Code 67-5242(3)(a), @), and (c)? Idaho Cod 67-5253, Idaho Code 67-6536, and
Idaho Code 67-5249, PlaintifflPetitionersubmits this motion to augment the record by
including additional evidence regarding public hearing proceedings before the Kootenai County
Commissioners. This Motion is supported by the Affidavit of Russell D. Helgeson, P.E.of
Frame & Smetana, P.A. and the Memorandum of Law in Support of Motion to Augment the

MOTION AUGMENT THE RECORD: 1
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Record to be filed within 14 days under I.R.C.P. 7(b)(3)(C). Specifically, Petitioner Ceda~
Ridge Homes Inc, seeks to augment the record by providing additional evidence regarding the
Kootenai County Commissioners' public hearing and site visit of May 22,2007. The proposed
additional evidence, in the f o m of testimony &om the Affidavit ofRussel1 D. Helgeson, P.E.,

is not in the record or transcript before the Court because the Commissioners excluded Mr.
Helgeson and the public from the pubIic hearing of May 22,2007. Although the site visit was a
continuation of the Commissioners' ongoing April 12,2007, public hearing, the Applicant's
project engineer-Russell D. Helgeson, the Applicant's artomey-Mjschelle R Fulgham, the
Applicant's onsite resident manager-Michael Ryan, and approximately 10 people, including
neighbors and the general public, were not allowed to participate in or observe the
Commissioners' public hearing site visit.
During their site visit, the Commissioners refused to allow any of the attendees to
observe the Commissioners' public hearing, make comments, ask questions, or even listen to
the three Commissioners as they took testimony and evidence -from various individuals
traveling with them. Outside the recorded proceedings, Mark Mussman, Kootenai County
Planner, approached the above-described Applicant's representatives and group of public
citizens. Off the record, Mr. Mussman specifically instructed the hearing artendees to stay
away Ercm the Commissioners during their site visit. Also off the record and not tape-recorded
in the transcript submitted to the Court, Mr. Mussman stated the Commissioners did not want
I

I

anyone joining them or walking with them on the Cedar Ridge subdivision site.

Thus,pursuant to Idaho Civil Procedure Rule 840), Idaho Appellate Rule 30, Idaho
I

Code 67-2342(1), Idaho Code 67-5242(3)(a), (b), and (c), Idaho Cod 67-5253, Idaho Code 67-

I

6536, and Idaho Code 67-5249, this additional Affidavit testimony of Russell D. Helgeson

I

regarding the Commissioners' site visit public hearing, which is not currently part of the record

MOTION AUGMENT THE RECORD: 2
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or transcript submitted to the Court, should be included in the evidence to be considered by the
Court for judicial review in this matter.
Oral argument is respectfulIy requested.
DATED this 23rd day of August, 2007.

LUKLNS & ANNIS, P.S.

CERTLFlCATE OF SERVICE
I hereby certify that on the 23rd day' of August, 2007,I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

Patsick Braden
Kootenai County Administrative
Services
451 Government Way
P.O.Box 9000

MOTION AUGMENT THE RECORD: 3
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WSCHELLE R. FULGHAM
LIJKlNS & ANNIS. P.S.
250 Northwest Blvd.. Ste. 102
Coew d'Alene. ID 83814-2971
Telephone: (208) 667-0517
Facsimile No.: 1509) 363-2478
ISB #4623

Anorneys for PlaintiffPetitioner John Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THE FlRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR. THE COUNTY OF KOOTENAl

JOHN NOBLE, an individual, and CEDAR
RTDGE HOMES, INC, an Idaho corporation,

NO. CV 07-5 180

MEMORANDUM IN SUPPORT OF
KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS. ELMERR. (RICK)'
CURRIE, W. TODD' TONDEE, A
m
RICHARD A. PIAZZA,COMMISSIONEKS,
in their official capacities,

MOTION FOR AUGMENTATION OF
RECORD WITH ADDITTONAL
EVIDENCE

Pursuant to Idaho Civil Procedure Rule 84(1); Idaho Appellate Rule 30; Idaho Code 672342(1); Tdaho Code 67-5242(3)(a), (b), and (c); Idaho Code 67-5253; Idaho Code 67-6536;
and Idaho Code 67-5249, PlaintifflPetitioner submits this memorandum in support of its motion
to augment the record by including additional evidence regarding public hearing proceedings
before the Kootenai County Commissioners. Petitioner seeks to correct the transcript and
record in this matter by adding information regarding the Commissioners Site visit of May 22,

MEMORANDUM IN SUPPORT OF MOTION TO AUGMENT
THE TRANSCRIPT AND RECORD: 1

047

2007, but which information was not included in the Court filed agency transcript and agency
record.

.\

Record and Transcript o f Pubtic Meetinp Durine Site Visit Mav 22,2007.
Cedar Ridge Homes seeks to add the Afidavit of Russell D. Helgeson, P.E. as
evidence regarding the Commissiollers' Public Meeting and Site Visit conducted.with the
public in attendance on May 22,2007. As indicated in the supporting affidavit of

Mr. Helgeson, the three County Conlmissioners were observed on site discussing the property
among themselves. See Helgeson Affidavit, pgs. 3-4, paras. 6-11. Mr. Helgeson, P.E. also
testified that he observed the Commissioners pointing, nodding, and discussing the property
with several unknown and unidentified persons on site. See HeJgeson Asdavit, pgs. 3-4,
paras. 7, and 9-10. Lastly, Mr. Helgeson explains how he, along with the public and other
Applicant representatives, were intentionally illcluded ikom the Commissioners' meeting. See
Helgeson Affidavit, pgs. 3-4, paras. 6-1 1. Because Commissioners held a public meeting on
site as a quorum and had con>municationsduring the site visit, all of the testimony, comments,
and evidence from the May 22,2007 public meeting need to be added to the record and
transcript for judicial review before the Court.
Pursuant to Idaho Code 67-6536,the local government agency is required to create and
maintain a verbatim transcript of all comments, evidence, and testimony made during public
meetings.
Idaho Code $67-6536. Transcribable record

In every case in this chapter where an appeal is provided for, a transcribable
verbatim record of the poceeding shall be made and kept for a period of not less
thin six (.6,) months after a final decision on the matter. The proceed in^
envisioned bv this statute for which a transcribable verbatim record must
be maintained shnll include all public hearings at which testimony or
-

MEMORANDUM IN SUPPORT OF MOTION TO AUGMENT
'THE TRANSCRIPT AND RECORD: 2
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evidence is received or at which an applicant or affected person addresses the
commission or governing board regarding a pending application or during which
the commission or governing board deliberates toward a decision after
compilation of the record. Upon written request and within the time period
provided for retention of the record, any person may have the record transcribed
at his expense.
The governing board and commission shall also provide for the keeping of
minutes ofithe proceedings. Minutes shall be retained indefinitely or as
otherwise provided by law.
Idaho Code 4 67-6536 (emphasis added).
Idaho courts have applied this statute to hold that due process violations occur when no
tmscribabie verbatim record is maintained. The Idaho Supreme Court explained, stating:
Section 67-6536 of the Local Land Use Planning Act of 1975 provides: "In
every case in this chapter where an appeal is provided for, a transcribable
verbatim record of the proceeding shall be made and kept for a period of not less
than six (6) months after a final decision on the matter." This Court has
recognized that "the absence of a transcribable verbatim record" of zoning
or land use proceedings may result in a violation of a party's right to
procedural due process. Chambers v. Koofenai County Bd. of Comm'rs, 125
Idaho 1 1 5,118,867 P.2d 989,992 (1994) (citing Cooper v. Board of County
Comm'rs ofAda County, 101 Idaho 407,411,614 P.2d 947,951 (1980)). "[A]
transcribable record [is] indispensable to meaningful judicial review of
rezoning proceedings where the suf'iiciency o f notice, adequacy of
opportunity to present or to rebut evidence, or the existence of evidence
supporting the agency's findings may be put a t issue." Gny v. County
Comm'rs ofBonneville County, 103 Idaho 626,629,651 P.2d 560,563 (Ct. App.
1982).
Rural Kootenai Org. v. Bd. of Comm'rs, 133 idaho 833,843,993 P.2d 596,606 (Idaho 1999)

(emphasis added).
The County Commissioners' site visit of May 22,2007, constituted a public hearing
pursuant to the public notice issued of such meeting (See Transcript, p. 39, Ins. 23-25, to p. 40,
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ins. 1-7; p. 40, ins. 22-24, top. 41, ins. 1-8; and, R. Vol. 3 pi. 469'). Additionally, the
Commissioners' site visit constituted an open public meeting pursuant to Idaha Code 67-2341
and 67-2342 bccause all three Commissioners were prcsent and discussed the Cedar Ridge
project.
Idaho Code 9 67-2341, entitled "Open public meetings -Definitions" provides:
(6) "Meeting" means the convening of a governing body of a public agency to
make a decision or to deliberate toward a decision on any rnattek.

(a) "regular meeting" means the convening of a governing body of a public
agency on the date fixed by law or rule, to conduct the business of the agency.

(b) "special meeting" is a convening of the governing body of a public agency
pursuant to a special call for the conduct of business as specified in the call.
I.C. § 67-2341.
Thus, because the Commissioners announced a special or regular meeting, held a public
hearing on the pending Cedar Creek Estates subdivision, wherein the Commissioners took new
and additional evidence, and deliberated among themselves toward making a decision, the
Commissioners' May 22,2007, site visit is a "'meeting" that falls under the statutory definitions
of the Idaho Open Public Meetings Act. LC. $67-2341.
Idaho Code 4 67-2342, entitled, "Governing bodies -- Requirement for open public
meetings" provides:
(1) Except as provided below, all meetinvs of a governine bodv of a aublic
agencv shall be open to the public and all persons shall be oermitted to
attend anv meeting except as otherwise provided by this act. No decision at a
meeting of a governing body of a public agency shall be made by secret ballot,

The Commissioners expressly and intentionally continued the ongoing public hearing. The
Commissioi~erskept the public hearing open to conduct a site visit and to gather additional
evidence regarding building locations on site. R. Vol3, p. 469.
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LC.9 67-2342.
None of the exceptions set out in Idaho Code $67-2342, subsections (2) through (5)
apply. Thus, because no exceptions under the Open Public Meetings Act apply, the
Commissioners' site visit: and public meeting actions of May 22,2007, were required by this
Act to take place in a meeting open to the public. Idaho Code 4 67-2342. Specifically, "d
persons shall be aermitted to attend anv meeting." Id. That "public attendance" did not occur.
and was 1101: allowed during the Commissioners' public meeting on May 22,2007. A statutory
violation of the Open Public Meetings Act resulted.
The Commissioners' site visit also expressly constituted a properly noticed public
hearing, continued from the previous public hearing in order gather additional evidence. The
comments and information the public and Applicant's sepresentatives received from the County
Planner Mark Mussman during the site visit need to be augmented into the record.
Specifically, Mr. Mussman instructed the public and the Applicant's representatives to stay
away Gom the Commissioners during their site visit. See Relgeson A:ff+,pp. 3-4, para. 10.
Mr. 'Mussman's comments to the public and the Applicant's representatives during the public
hearing are not contained anywhere in the agency record or verbatim transcript. Even more
concerning is the lack of any opportunity for the public or the Applicant's representatives to
listen to or comment on the Commissioners'receipt of new evidence during the site visit.
Numerous errors, misstatements, and inaccuracies were discussed with the Commissioners by

unknown and unidentified persons, but no notice or opportunity existed for the public or the
Applicant's representatives to participate or correct these errors, misstatements, and

i

I

inaccuracies.
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As held by the Idaho Supreme Court in Rural Kootenai and Gay v. Counly Comm'rs,

133 ldaho at 843, a violation of due process may result when all public meetings are not
documented with a "transcribable verbatiin record." Id.
Without a transcribable verbatim record, the Commissioners' discussions with the
public during the site visit constitute enparte communications.
Idaho Code 3 67-5253, entitled Ex p w e communications,provides:
Unless required for the disposition of ex parte matters specifically authorized
by statute,. a *presidins officer serving
- in a contested case shall,not communicate,
directly or indirectly, regarding any substantive issue in the proceeding, with
any party, except upon notice and opportunity for all parties to participate in the
communication.

-

I.C. § 67-5253.
Due process violations were found in Eacret v. Bonner County, 139 Idaho 780, 86 P.3d
494 (2004) where mparte discussions with the public occurred off the record and outside a

recorded public hearing. The District Court invalidated the Bonner County Commissioners'
decision and the Idaho Supreme Court upheld the invalidation of the Co~nmissioners'decision
due to the exparte contact, stating:

6.Exparte eomrnunications and impermissible view.
The second question raised by Harris's argument on appeal is whether
Commissioner Mueller's decision was based, as the district court found, on
evidence that was beyond the record. At issue are the exparte communications
'between Mueller and Harris and the impermissible view &the subject
boathouse site.
When a p a r t e contacts are present in the context oT quasi-judicial zoning
decisions, such as variances and special use permits, courts will be more
receptive to challenges to decisions on grounds of zoning bias." McPherson
Landfill, Inc., supra, 49 P.3d at 533, quoting 32 Proof of Pacts 531, (j 16. Idaho
Code, Section 67-5253 addresses ex parte communications in contested
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administrative cases:
Unless required for the disposition of ex parre matters specifically authorized by
statute, a presidine officer servine in a contested case shall not
communicate, directlv or indirectlv, regard in^ any substantive issue in the
proceed in^. with any p a m except upon notice and opportunity for all
parties to participate in the communication.

I

II

A quasi-iudicial officer must confine his or her decision to the record
produced at the public hearing. Idaho Historzc Preservation Council v. City
Council of City ofBoise, 134 Idaho 65 I, 8 P.3d 646 (2000). Any &parte
communication must be disclosed at the public hearing, including a "general
description of the communication." Id. at 656, 8 P.3d at 651. The purpose of the
disclosure requirement is to afford opposing parties with an opportuniiy to rebut
the substance o f any ex pane communications. In a similar vein, the opportunity
to be present at a view provides opposing parties the opportunity to rebut facts
derived from the visit that may come to bear on the ultimate decision and create
an appearance of bias. A view of the subject propcrty without notice to the
interested parties by a board considering an appeal from the commission bas
been held a violation of due process. Comer v. County of Twin Falls, 130 Idaho
433,438,942 P.2d 557,562 (1997); Chambers v. Board of County Cornm'rs,
125 Idaho 115,118,867 P.2d 989,992 (1 994).
Eacret v. Bonner County, 139 Idaho 780,786-787,86 P.3d 494,500-501 (Idaho 2004
(emphasis added).

Idaho Code § 67-5242, entitled "Procedure at hearing," provides:
(1) In a contested case, all parties shall receive notice that shall include:

I

I

I
I

I

(a) a statement of the time, place, and nature of the hearing;
(b) a statement of the legal authority under which the hearing is to be held; and
(c) a short and plain statement of the matters asserted or the issues involved.
(2) The agency head, one (1) or more members of the agency head, or one (1) or
more hearing officers may, in the discretion of the agency head, be the presiding
omcer at the hearing.
(3) At the hearing, thc presiding officer:
(a) Shall regulate the course of the proceedings to assure that there is s
full disclosure of all relevant facts and issues, including such crossexamination as may be necessary.
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(b) Shall afford a11 aatties the ouportunitv to respond and present
evidence and arvumont on all issues involved, except as restricted by a
limited grant of intervention or by a prehe~ringorder.

(c) May give nonparties an opportunity to present oral or written statements. If
the presiding orficer proposes to consider a statement by a nonparty, the
presiding officer shall give all parties an opportunity to challenge or rebut it and,
on motion of any pasty, the presiding officer shall require the statement to be
given under oath or affirmation.
(d) Shall cause thc hearing to be recorded at the agency's expense. Any party,
at that party's expense, may have a transcript prepared or may cause additional
recordings to be made during the hearing if the making of the additional
recording does not cause distraction or disruption.
(e) May conduct all or part of the hearing by telephone, television, or other
electronic means. if each oartici~aniin the hearing has an ovuortunitv to
participate in the.entire p;oceedhg while it is taking place.

.-

(4) If a party fails to attend any stage of a contested case, the presiding officer
may serve upon all parties notice of a proposcd default order. The notice shall
include a stateinent of the grounds for the proposed order. Within seven (7) days
after service of the proposed order, the party against whom it was issued may
file a written petition requesting the proposed order to be vacated. The petition
shall state the grounds relied upon. The presiding officer shall either issue or
vacate the default order uromutlv
* , after the exuiration of the time within which
the party may file a petition. If the presiding officer issues a default order, the
officer shall conduct any further proceedings necessary to complete the
adjudication without thd participation of the party in &fault aid shall determine
all issues in the adjudication, including those affecting the defaulting party.
Idaho Code 8 67-5242,

Thus, without a verbatim transcript of all the staffs and Commissioners' comments
f ~ o mthe site visit and without notice and the opportunity to participate in the public hearing,
Petitioner, Cedar Ridge Homes, has been deprived of its due pTocess right to participate,
including notice and the oppoz%mity to rebut the evidence provided to the County
Commissioners while walking the site.
The agency record for judicial review is statutorily defined.
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Idaho Code $67-5249, entitled Agency record, provides:
(1) An agency shall maintain an official record of each contested case under this
after the expiration of the last
chapter for aaperiodof not less than six (6) rno~~ths
date for judicial review, unless otherwise provided by law.

(2) The record shall include:
(a) all notices of proceedings, pleadings, motions, briefs, petitions, and
intermediate rulings:
@) evidence received or considered;

(c) a statement of matters officially noticed;
(d) offers of proof and objections and rulings thereon;

(G) the record prepared by the presiding officer under the provisions of
section 67-5242, Idaho Code, together with any transcript of all or part of
that record;

(9staff memoranda or data submitted to the presiding officer or the
agency head in connection with the con side ratio^^ o:f the proceeding; and

(g) any recommended order, preliminary order, fmal order, or order on
reconsideration.
(3) Except to the extent that this chapter or another statute provides othenvise,

the agency record constitutes the exclusive basis for agency action in contested
cases under this c11apter or for judicial review thereof.
Idaho Code 8 67-5249 (emphasis added).
Idaho Code Sections 67-5275 and 67-5276 set out the parameters of the agency Record
for the Court's review in this matter and allow the Court to correct the record with additional
evidence if alleged procedural irregularities exist.
Idaho Code § 67-5275, entitled Agency record for judicial review, provides:
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(1) Within forty-two (42) days aRer the service of the petition, or wjthin further
time allowed by the court, the agency shall transmit to the reviewing court the
original or a certified copy oFthe agency record. The agency record shall consist

fi

0

(a) the record compiled under section 67-5225, Idaho Code, when the
agency action was a rule;
(b) the record compiled under section 67-5249, Idaho Code, when the
agency action was an order; or
(c) any agency documents expressing the agency action when the agency
action was neither an order nor a rule.
(2) By stipulation of all parties to the review proceedings, the record may be
shortened. A party unreasonably refusing to stipulate to limit the record may be
taxed by the court for the additional costs.
(3) The court may require corrections to the record.

I.C.$ 67-5275 (emphasis added).
Idaho Code § 67-5276, entitled Additional evidence, provides:
(1) If, before the date set for hearing, application is made to the court for leave
to present additional evidence and it is shown to the satrsfaction of the court that
the additional evidence is material, relates to the validity of the agency action,
and that:

(a) there were good reasons for failure to present it in the proceeding
before the agency, the court may remand the matter to the agency with
directions that the agency receive additional evidence and conduct
additional factfnding.
(b) there were alleged irregularities in procedure before the agency,
the court may take proof on the matter.

(2) The agency may modify its action by reason of the additional evidence
and shall file any modifications, new findings, or decisions with the
reviewing court.
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I.C. g 67-5276 (emphasis added).
Contrary to I.C. 67-5249(2)2)fb) and (d), the public and the Applicant's representatives
were not allowed to hear or observe the "evidence receivcd or constdered" by the
Commissioners during the public hearing site visit, nor were the public or the Applicant's
representatives allowed to present "offcrs of proof and objections" to this evidence, mucl~of
which was erroneous. As a result, Petitioner suffered due process violations. Under 1.C. 8 675275 and I.C.

9 67-5276(1)(b),

"the Court may require corrections to the record," where There

were irregularities in procedure before the agency," Petitioner seeks to add the additional
evidencc in the Affidavit ofRussell D.Helgeson to augment the incomplete record and
transcript before the Court on judicial review.

CONCLUSION
in conclusion, sufficient grounds exist to remand the Commissioners' decision based
upon this additional evidence. The due process violat~onsresulting from the Commissioners'
statutory violations and procedural irregularities requrrc the agency to "modify its action by
reason of the additional evidence" and the Commissioners' "shall file, any modifications, new
findings, or dccisions with the reviewing court." LC. $ 67-5276(2). Plaintiff Cedar Creek
Homes requests that the Court so order.

DATED this 6th day of September, 2007.

+

LUKINS & ANNIS, P.S.

w

e

MISCIIELLE R. FUL-

Attorneys for PlaintiffslPetitioners
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CE'RTIFJCATEOF SERWCE

I hereby certifL that on the 6* day of September, 2007,l caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
Patrick Braden
Kootenai County Administrative Services
45 1 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

C3
N
Cl

Hand-delivered
First-Class Mail
Facsimile 208-446-1 62 1
Ernail

-

HELLE R. FULGI
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MlSCHELLE R. FULGHAM
ANNIS. P.S.
.
250 Northwest Bivd.. Ste. 102
Coeur dlAlene. ID 83814-2971
T e l e ~ ~ o n1208)
e : 667-0517
Facsimile No.: (509) 363-2478
ISB #4623
1.lTKTNS
- &
~~

Attorneys for Plaintiffpetitioner John Noble and Cedar Ridge Homes, Inc.

M THE DISTRICT COURT OF THE FLRST JUDlClAL DISTRICT OF THE
STATE OF TDAHO, IN AND FOR THE COUNTY OF KOOTENAT
JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, MC, an Idaho corporation,
PlaintiffsPetitionem,
V.

NO.CV 07-5 180
NOTlCE OF B A R M ' G

KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSTOM?RS. ELMER R. (RICK)'

1C-

W. T O D TONDEE,
~
P;ND

RICHARD A. PXAZZA,COMMISSIONERS,
in their official capacities,
Defendants/Respondents.
NOTlCE IS HEREBY GIVEN that on Wednesday, Septei~ber26,2007, at the hour of
3:00 p.m., or as soon thereafter as cou~~sel
may be heard, in the Courtrooin of the above entitled
Court, 324 West Garden Avenue, Coeur dlAlene, Idaho, before the Ilonorable John P. Luster,
the Court will hear argument on the merits of Petitioners' Motion for Augmentation of Record
with Additional Evidence.
DATED this 6" day of September, 2007.

LUK,FNS & ANNIS, P.S.
*

LLE R. F U L l w
for PlaintiffsIPetitioners
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CERTIFICATE OF SERVICE
I hereby certify that on the 61h day of September, 2007, I caused to be served a true and
correct copy of the Foregoing document by the metl~odindicated below, and addressed to the
following:

Patrick Braden
Kootenai County Administrative
Services

U

Hand-delivered

45 1 Government Way
P.O.Box 9000

U

First-class Mail
Facsimile 208-446-1621
Ernail

-

Coeur d'Alene, ID 83816-9000
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STATE OF I!;AH~
COUNTY OF K O ~ ~ E ~ ~ , ~ , ) S S
FILE3:

Kootenai County Department of Administrative Sewices
Patrick M. Braden, ISB #6020
451 N. Government Way
P.O.Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1620
Fax: (208) 446-1621
Attorney for Respondent

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC., an ldaho
corporation,
Case NO.
VS.

CV-07-5180

RESPONDENTS' OBJECTION TO
PETITIONERS' MOTION FOR
AUGMENTATION OF RECORD
WITH ADDITIONAL EVIDENCE

KOOTENAI COUNTY, a political
subdivision of the State of ldaho acting
through the KOOTENAI COUNTY
BOARD OF COMMISSIONERS, ELMER
R. (RICK) CURRIE, W. TODD TONDEE,
and RICHARD A. PIAZZA,
COMMISSIONERS, in their official
capacities,
DefendantslRespondents.

COME NOW the DefendantsIRespondents, KOOTENAI

a political

subdivision of the State of Idaho, acting through the KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK) CURRIE, W. TODD TONDEE, and RICHARD A.

061
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PIAZZA, COMMISSIONERS, in their official capacities, by and through their attorney of
record, Patrick M. Braden of the Kootenai County Department of Administrative
Services, and hereby provides the following response to Petitioners' Motion to Augment
Record filed with the District Court on August 23, 2007.
ARGUMENT
A.

The record in this appeal should not be augmented with the Helgeson
affidavit submitted by Petitioners because the statements made therein are
not material to this appeal.

Petitioners have timely filed a Petition for Judicial Review of the decision of the
Kootenai County Board of Commissioners (Board) to deny preliminary subdivision
approval of Cedar Creek Ranch Estates, a twenty-lot subdivision proposed for land
located at the corner of Rimrock and Ohio Match Roads in northern Kootenai County,
north of Hayden Lake. The Board's decision was made in accordance with the Local
Land Use Planning Act, ldaho Code § 67-6501 et seq. (LLUPA), and county ordinances
adopted under authority of LLUPA.
LLUPA requires counties to submit written decisions in all planning and zoning
matters, and include findings of fact and conclusions of law in such decisions. ldaho
Code

67-6535(b). Normally, judicial review of such orders is limited to the record.

ldaho Code

67-5277, 67-6521; Balser v. Koofenai County, 110 ldaho 37, 39, 714

P.2d 6, 8 (1986). A reviewing court may accept additional evidence regarding "alleged
irregularities in procedure" before the decision-making body.

ldaho Code § 67-

5276(1)(b). However, any such evidence must be "material" to the issues presented in
the petition for judicial review. ldaho Code

5 67-5276(1).

Here, for the reasons stated

-
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below, there is no need for the Court to consider the evidence offered by Petitioners in
the form of the Affidavit of Russell D. Helgeson, P.E. (the Helgeson affidavit) because it
fails to demonstrate that any irregularities in procedure occurred.

Therefore, the

Helgeson affidavit is not material to this Petition for Judicial Review.
Petitioners' challenge of this decision appears to be primarily based on the
allegation that a site visit to the property on May 22, 2007 by the Board and county staff
was procedurally defective. Petitioners acknowledge that notice was given for the site
visit, that they were afforded the opportunity to be present, and that Petitioners and/or
their representatives were in fact present. (Petition for Judicial Review at 3; Motion for
Augmentation of Record with Additional Evidence at 2.)
In Comer v. Twin Falls County, 130 ldaho 433, 942 P.2d 557 (1997), the ldaho
Supreme Court found that a site visit was procedurally defective when no notice of the
site visit was given to interested parties, thereby depriving those parties of the
opportunity to be present. Comer, 130 ldaho at 439, 942 P.2d at 563. The court stated
that "[blecause none of the parties was present during the viewing, and because no
record was made of the viewing, the parties have no way of knowing if the correct
parcels of property were examined by members of the Board." Id. However, the Court
limited its holding to a requirement that whenever "a local zoning body ... views a parcel
of property in question, it must provide notice and the opportunity to be present to the
parties." Id. (emphasis added). It did not go so far as to require that parties be afforded
the opportunity to be heard at a site visit. See id.

-
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Here, the site visit was properly noticed, the comments of the Board and staff
were recorded, and a transcript of that recording was made. (A.R. at 152-56; Tr. at 81111.) No comment from any party was allowed, in order to avoid issues concerning ex
parfe communications to the decision-making body. See Eacret v. Bonner County, 139
ldaho 780, 786-87, 86 P.3d 494, 500-01 (2004) (finding that a decision to grant a
variance was procedurally defective when a county commissioner "effectively had
evidence derived from ... ex parte contacts and the unauthorized view that was not
available to the entire Board or equally to the parties"). However, those who were
present

allowed to observe the visit, and a transcribable record of the comments

of the Board and staff was made (and was, in fact, transcribed). Therefore, no ex parte
communications were made during the site visit, and no other violations of LLUPA or
the Open Meetings Law, ldaho Code 5 67-2340 et seq., occurred.
The Helgeson affidavit alleges that Mr. Helgeson was denied an opportunity to
speak to the Board regarding the property. However, it is clear from the transcript of the
visit that the Board, with assistance from staff, was able to correlate the markings that
Helgeson had placed on the property to markings on a map of the property. He also
indicated that he was able to observe the Board and staff on the far end of the property.
Therefore, there is no indication in the Helgeson affidavit that Petitioners, or their
representatives, were deprived of any right recognized under Comer. Moreover, the
procedure for the site visit was designed to avoid the issues which had caused the
decision in Eacret to be reversed.
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B.

Conclusion
For these reasons, the statements made in the Helgeson affidavit are not

material to this Petition for Judicial Review, and should not be considered by the Court.
Therefore, the record should not be augmented with the Helgeson affidavit.
Dated this &day

of September, 2007.
Kootenai County Department
of Administrative Seivices

pakick M. Braden
~ i t o r n for
e ~Respondent

CERTIFICATE OF SERVICE
I hereby certify that on this &day
of September, 2007, 1 caused to be served
a true and correct copy of the aforegoing by the method indicated below, and addressed
to the following:
Via facsimile (FAX):
Mischelle R. Fulgham
LUKINS & ANNIS, P.S.
250 Northwest Blvd., Suite 102
Coeur d'Alene, ID 83814-2971
FAX (509) 363-2478
Chambers Copy to:
Hon. John P. Luster
(via hand delivery)

A&<

L.
Patrick M. Braden
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Teleohone: (208) 667-05 17
Facsimile No.: (509) 363-2478
ISB M623

Attorneys for PlaintifiPetitwner John Noble and Cedar Ridge Homes,lnc.

IN THE DISTRICT COURT OF THE FIRST JUDICIALDfSTRZCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,
PMiWetitioner,
v.

NO. CV 07-51 80
STIPULATION TO VACATE
PROPOSED BRIEFING SCHEDULE

KOOTENAI C O W , a political subdivision
oftbe State of Idaho acting through the
KOOTBNAI COLNTY BOARD OF

COMMISSIONERS,ELMER R. (RICK)
CURRIE, W. TODD TONDEB, AND

RICHARD A. PIAZZAFO&fMISSIONERS.
in thelr offificiat capacities,

COME NOW the above-named parries, by and through their attorneys of record, and
hereby stipulate and agree that the proposed briefing schedule submitted m the Notice of
Settlement and Filing of Agency Reoord and Transcript filed on August 20,2007, by
Patrick M. Braden, Kootenai County Legal Services,be vacated. Under Mr. Bradcn's proposed

briefing schedule, Petitioner Noble's opening brief would have bccn due on September 24,
2007, two days before the Record was established and ruled upon by this Court. Pcdtioner

Noble's Modon for Augmentation of Record with Additional Evidence is set to be heard on

LWWOBLEOI QSOP\OOOI7\PLDG\STIWlATlON
TO VACATE BXIEPIh'G

S C W B D U E ~ ~ ~ B O ~ - U P S - ~PI20107
RP,WC

September 26,2007. Thus, the parries agree and stipulate that the proposed briefing schedule
submitted by Mr. Braden on August 20,2007, is vacated and not binding.
DATED ibis

@day of September, 2007.
LUKINS & ANNIS, P.S.

KOOTENM COUh'TY LEGAL SERVICES

BY

PATRICK M.BRADEN. ISB #6020
Attorneys for ~efendant&tes~onde&

CERTIFICATE OF SERVICE

I hereby certify that on the&day
o f ~eprember,2007, I caused to be served a tme
and correct copy of the foregoing document by the m e h d indicated below, and addressed to
the following:
Patrick M. Braden
0
Hand-delivered
.Kootenai County Legal Services
First-class Mail
P. 0.Box 9000
Ovanight Mail
Coeur dlAlcne,ID 83816
Jd Facsimile - 208-446-1621
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MISCHELLE R. FULGHAM
LUKINS & ANNIS. P.S.
250 Northwest Blvd.. Ste. 102
Coeur d'
Alene. ID 83814-2971
.~
Telephone: (208) 667-05 17
Facsimile No.: (509'1 363-2478
ISB #4623

CLERK DISTRICT COURT

~

Attorneys for Plaintimetitioner John Noble and Cedar Ridge Homes, Inc.

IN THE DISTKICT COURT OF THE FKRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUKTY OF KOOTENAI

JOHN NOBLE,an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,

NO. CV 07-5180

PlaintiffIPetitioner,
v.
KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting throuzh the

1

REPLY MEMORANDUM IN SUPPORT
OF MOTION FOR AUGmNTATION OF
RECORD WITH ADDITIONAL
EVIDENCE

COMMISSI[ONERS, ELMER R (RICK)

CURRTE, W. TODD TONDEE, AND
RICHARD A. P I A z Z A , C O M M I S S I O ~ ,
in their official capacities,

I

Petitioners John Noble and Cedar Ridge Homes, Ino. (hereinafter "Noble") seek to have

this Court apply Idaho Code 5 67-5276(1) and (2). Under the first Section (I)&), Noble seeks
an order holding "there were alleged inregularities in procedure before the agency [and] the
court may take proof on the matter." I.C. 5 67-5276(1)(b). Under the second part of that
statute, Section (2), Noble seeks an order remanding the Cedar Ridge Homes subdivision for a
new public hearing and a new site visit by holding that the "agency may modify jts action by
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reason of the additional evidence and shall file any modifications, new findings, or decisions

with the reviewing coun."I.C, 5 67-5276(2).
Kootenai County opposes the augmentation and remand under I.C.

9 67-5276(1) and

(2). Overall, the County seems to be saying the Commissioners' site visit hearing was not
procedurally deficient because Noble and his representatives were allowed to be "present" and
to "attend" the public hearing, thus the County claims its decision was "in accordance with LC.
$ 67-6501, the LLUPA sratute." The County's objection lacks factual and legal merit. It

should be rejected by this Court. The site visit, as actually conducted, constituted a procedural
due process violation; there were numerous procedural irregularities which violated several
public meeting statutes and requirements of LLUPA and the APA. As a result, pursuant to I.C.
67-5276(1)@) and (2) additional evidence should be augmented into the Record, the County
should be ordered to redo the public hearinglsite visit, and the County should be ordered to file
new findings and decisions with the reviewing Court.
A.

Noble and his representatives were not allowed to be "oresent" with the

9
Commissioners' aublic hear in^ in any meaninvful way. and thev were not allowed
LLnotice
and the opportunitv to oarticivate in the communication."
The Cedar Ridge subdivision site is over 120 acres in size. Obviously, with a property

that large, it is entirely possible for two groups to be physically present on the property at the
same time but to also be completely and remotely separated. That is what the Commissioners
wanted to occur, and that is what the Commissioners insured did in fact occur. The
Commissioners intentionally kept themselves separated from the public and the Noble group.
The Commissioners were never "present" with Noble, his representatives, or the general public
who had gathered at the entrance to Mr. Noble's land. No one was allowed to 'kttcnd"the

I
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discussions of the Commissioners on site. At no time were Noble or his representatives
allowed to get close enough to the Commissioners to even hear the comments or evidence the
Commissioners were taking from unknown and unidentified witnesses. For most of the
hearing, the Commissioners stationed themselves at the complete opposite end of the 1204- acre
property. When the Commissioners did come near enough to be observed and identified, Mark
Mussman instructed Noble and the group to stay away and not to attempt to listen or talk to the
Commissioners.
The County's intentional exclusion of the public, Noble, andNobleYsrepresentatives is
best evidenced by examining the facts and comments from the site visit as follows:
1.

The Commissioners were nearly twenty minutes late when they amved at

Noble's property: During this delay, the public and Noble's representatives had gathered at the
front of the property in a meadow near the comer of Rimrock and Ohio Match Roads. Keep in
mind, this is Noble's private property and he certainly has the right to designate where the
public and where the Commissioners can enter and access his land. Mike Ryan, who works for
NobIe, had opened the fence and created a designated gate or entrance to the meadow where
everyone (including the undersigned attorney) had parked vehicles and stood as we waited for
the Commissioners.

2.

The Commissioners saw the group gathered at the designated meadow on

Noble's land and ignored them. The Commissioners' van slowed and "it was clear to
I

[Mr. Helgeson] that the driver and the Commissioners looked at the srnaIl group of people and

I

vehicles gathered on site, but then the van accelerated and left the scene." See Helgeson
I
I

Affidavit, para. 6 . In the Transcript, Mark Mussman points out the meadow where we all were
located and directs the Commissioners to "go on past it," which they did. Tr. Vol. 1, p. 87.
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MARK MUSSMAN: Okay, there is the meadow. We'll iust eo on past it.
That's the meadow. Tr. Vol. 1, p. 87
3.

Once the Commissioners got past the waiting public, then Commissioner Cume

suggested they may want to stop driving to h d some information. At this point, the
Commissioners were quite a distance down Ohio Match Road, out of site, and completely away
from the group gathered at the meadow on the comer.

CHAIRMAN CURRIE: If you'd like to stop and find it, you can instead of
driving. Tr. Vol. 1, p. 87.
CHAIRMAN CURRIE: Okay. Let's stop here for a second. Tr. Vol. 1, p. 88.
4.

As the Commissioners remained stopped on the far end of the 120 acres out of

the sight or hearing,ofthe public, Mark Mussman thought someone was approaching their
segregated group. He called them a "paparazzi."

MARK MUSSMAN: Paoarazzi following us on the bike. I guess he is just
out for a bike ride. Tr. Vol. 1, p. 89.

5.

Rather than entering Mr. Noble's property in the designated location where the

fence had been removed and opened by Mr. Noble's employee Mike Ryan, the Commissioners
instead trespassed and entered the Noble property at some unknown and unauthorized location.
CIXAIRMAN CURRIE: Ready, Rich? Posted no hunting. No trespassinv.
Tr. Voi. 1, p. 89.

6.

As the Commissioners walked the Noble property, they were obviously

confused and mistaken about the surveyed markings placed across and throughout the 120
acres by Russ Helgeson, P.E. Ti-.Vol. 1, pp. 95-96. Mr. Helgeson had flagged the p r o p e e
with orange, pink, and blue flags to delineate the boundaty between no-build wetland
conservation zones, building envelopes, and lot lhes. Each color coded flag meant something
significant and entirely different from the other colors of flagging. However, rather than seek
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correct substantive and material information about the flagging designations from the person
with that knowledge, i.e., Mr. Helgeson who was observed on site and waiting for the
Commissionws at the corner in the meadow, the Commissioners instead erroneously speculated
and mistakenly guessed at what they were seeing in terms of orange, pink, and blue flagging
..designatingno-build zones for wetland conservation, building envelopes, and lot lines.
Tr. Vol. 1, pp. 89-90 and pp. 95-96.
JAY LOCMART: This one is color coded. They have it flagged out there
with orange, pi& and blue flags. To kin& delineate the boundary of the no
build drainage and where the structure is -the building envelopes. Tr. Voi. 1,
p. 88.
CHAIRMAN CURRIE: Okay, Jay, uh according to the map, those yellow
stakes uh are what de -den- notes?
JAY LOCKHART: The orange stakes are the boundary of the ...
UNKNOWN: Building envelopes.

JAY LOCKHART: The wetlands. The no build zones.
CKAlRMAN CURRIE: Oh, I thought that was the border of the -of the

JAY LOCKHART: The Building envelopes? Those would be pink.
CHAIRMAN CURRIE: Pink?
JAY LOCKHART: Pink. Tr. Vol. 1, pp. 89-90.

CHAIRMAN CURRE: So we're going on up the hillside-so this-so from
those-from those orange all the way across to those orange...
COMMISSIONER TOWEE: Those are pink. You think those arg orange.
CF3AJRMAN CURRE: I thought they were.
JAY LOCKHART: Hard to tell. Could be pink.
E P L Y MEMORANDUM n\r SUPPORT OF MOTION TO
AUGMENT THE TRANSCIUPT AND RECORD: 5
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COMMISSIONER PIAZZA: They look pink to me.
CHAIRMAN CURRIE: Okay. We have pink I'm voting orange. TT.Val. 1,
pp. 95-96.
CHATRMAN C

W Those are pink out there right?

JAY LOCKHART: Boy, they sure look pink ---- yup, pink and blue.
CHAIRMAN CURRLE: Pink and blue. So that puts --- that -those

- those building envelopes right there correct?

-that is --

MARK MUSSMAN: So they're not blue ....
JOHN CAFFERTY: There's blue over there. Tr. Vol. 1, p. 92.
7.

The Commissioners then returned to the van and again intentionally prevented

the public or Noble or his representatives from being present or attending their discussions.
MARK MUSSMAN: Spectators down at the comer. Tr. Vol. I, p. 105.

UNKNOWN: Why don't we park here just too. . . ?
JOHN CAFFERTY: You don't want to eet out here.
MARK MUSSMAN: No. not reallv. Because ueouie will ask vou auestions.

---

UNKNOWN: No, that's a --you need to sav it
you need tto make that statement
real quick like. I want to look. Tr. Vol. 1, p. 106.
It was apparently at this point during the public hearing that Mark Mussman approached

the public and the Noble group to inform them to stay away from the Commissioners. See
Helgeson Affidavit, para. 10.
Thus, based upon this review of the facts and events described on site, the County's

claim that Noble was allowed to be "present" at the Commissioners' public hearing/sitc visit
REPLY MEMORANDUM IN SUPPORT OF MOTION TO
AUGMENT THE TRANSCRIPT AND RECORD: 6
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lacks merit. Of course Noble was allowed to be physically "present" at the corner of Rimrock
and Ohio March-he

owns the land, he can be "present" on his own land any time he wants.

The County's claim that this physical "presence" on a 120-acre site is enough to satisfy due
process clearly fails. Aside from being "present" on his own land, the reality is that Noble was
intentionally excluded from the Commissioners' public hearing and open meeting on the Cedar
Ridge subdivision application. Neither Noble nor his representatives were ailowed to clear up
the numerous substantive and material errors the Commissioners were making in regards to the
flagging for the wetlands, the no build areas, and the building envelopes. Instead of having
their staff ask Mr. Helgeson about the correct flagging color, the Commissioners erroneously
speculated and mistakenly assumed flagging colors and their designations. The Commissioners
were so confused on this substantive point, they could not even agree among themselves what
the flagging color was or what it depicted.
Lastly, instead of properly meeting with the heating attendees in the designated
meadow area, where Mr. Ryan had opened the fence and allowed entrance to Noble's land, the
Commissioners trespassed. The Commissioners unlawfully and without permission trespassed
on Mr. Noble" land by entering in an unauthorized area and in violation of a known and posted
"No Trespassing" sign. Chairman Cunie even commented on the "No Trespassing" posting
before he and the other Commissioners illegally entered the land.
Because Noble and the public were not allowed the opportunity to be present with the
Commissioners on site, under the rule of law set out in Comer v. Twin Falls County, 130 Idaho
433,563,942 P. 2d 557 (1997), the site visit was procedumlly defectivc. The County's

argument on this point essentially claims that since "notice for the site visit was given, the
Petitioners and/or their representatives were in fact present." (See Respondent's Objection,
p. 3.) To accept this argument is the equivalent of saying .the Commissioners can give notice
REPLY MEMORANDUM IN SUPPORT;OFMOTION TO
AUGMENT THE.TRANSCRIPT AM3 RECORD: 7
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that public meetings will be held at the County Administration Building but then the
Commissioners can force the public and the Applicants to be excluded and to remain outside
the building on the far side of the parking lot. Such exclusion does not comport with the
requirements of Idaho's open meeting laws, the procedural due process requirements of

LLUPA and the APA, and results in unlaw%l exparte contact. The Cedar Ridge subdivision
decision should be remanded back for additional evidence, new findings, and a new decision
filed with the Court. I.C. 3 67-5276(1)@) and (2).

B.

The Record and Transcriat of the public meeting and site visit on Mav 22.2007,
are not complete because thev do not contain Mark Mussman's explicit warning to
$av awav from the Commissioners.

Pursuant to Idaho Code 67-6536, the local government agency is required to create and
maintain a verbatim transcript of all coriunents, evidence, and testimony made during public
meetings. Mr. Mussman's directive to the Noble group to stay away from the Commissioners

is not contained in the agency Transcript or the Record provided to the Court. Thus, it is not a
verbatim Transcript of the Commissioners' public meeting. As a result, Idaho Code 67-6563
has not been complied with and a procedural irregularity exists.
C.

The aublic was not allowed to attend the Commissioners neetine: in violation of
the Idaho Oaen Meetings law.

As indicated by the factual chronology and the description of the site visit set out above,
the public was not allowed to attend the Commissioners' public meeting. Idaho Code 672342, entitled, "Governing bodies

- ~eiuirementfor open public meetings" provides:

(I) Except as provided below, all meetings of a governing body of a public
agency shnU be open to the public and all persons shaU be permitted to

I

I

I
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attend any meeting except as otherwise provided by this act. No decision at a
meeting of a governing body of ipublic agency shall be made by secret ballot.

I.C. 8 67-2342 (emphasis added).
A violation of Idaho Code 4 67-2342 occurred and a procedural irregularity exists..

D.

The Commissioners enpaged in exparre communications because the Anolicant
Noble was not allowed 'hotice and the opportunity to particinate in the substantive
communication," in violation of I.C. 6 67-5253. contrarv to due nrocess, and
contrarv to the holding of Eacret v. Bonner Counfv, 139 Idaho 780.86 P.3d 494
(20041.

The Commissioners made numerous substantive errors and material misstatements
regarding the color-coded flagging for the property. However, no notice or opportunity existed.
for Noble's representative, Russ Helgesdn, to participate, object, or to correct these substantive
errors, Idaho Code fi 67-5253, entitled Ex parte communications, provides:
Unless required for the disposition of erparte matters specifically authorized
by statute, a presiding officer serving in a contested case shall not communicate,
directly or indirectly, regarding any substantive issue in the proceeding, with
any party, exceat won notice and op~ortunitvfor all aarties to participate in the
communication.

LC. 4 67-5253, cifed in Eacrer v. Bonner County, 139 Idaho 780,786-787.86 P.3d 494 (2004).

A violation of I.C. 8 67-5253 occurred and a procedural inregularity exists.

CONCLUSION
The due process violations resulting from the Commissioners' statutory violations and
procedural irregularities during the public hearingkite visit require the agency to "modify its
action by reason of the additional eviddce." Petitioners.request the Court find that such
procedural irregularities require the augmentation of the agency Transcript and Record with
REPLY MEMORANDUM IN SUPPORT OF MOTION TO
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additional evidence. Additionally, ~etitionerc;
request that the Court remand and order
additional evidence be obtained on a new site visit mxl thatL%eConmissioners shall file, any
modifications, new findings,or decision$ with the reviewing cod'

LC.

F, 67-5276(1)(b) and

(2).

DATBD this 25th day of September,2007.

LUKINS & ANMIS, P.S.

I hereby certify that on the 25th day of September, 2007, I caused to be senred a true
and correct copy of the foregoing document by the method indicated below, and addressed to
the f0Ilowi;ng:

'

Patrick Braden
Kootenai County Administrative Services
45 1Government Way
P.O.Box 9000
Coew COAlene, ID 83816-9000

U
U
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0

REPLY MEMORANDUM IN SUPPORT OF MOTION TO
AUGMENT THE TRANSCRIPT AND RECORD: 10

Hand-delivered
~irst-classail
Facsimile-20846-1621
Email

MISCHELLE R. FULGHAM
LUKINS & ANNIS. P.S.
250 Northwest Blvd., Ste. 102
Coeur d' Alene. ID 838 14-297 1
Televhone: (208) 667-0517
Facsimile No.: (509) 363-2478
ISB #4623
Attorneys for Plaintiffffetitioner John Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,

KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY B~ARD-OF
COMMISSIONERS, ELMER R. (RICK)
CURRIE, W. TODD TONDEE, AND
RICHARD A. PIAZZA.COMMISSIONERS.
in their official capacities,

NO. CV 07-5 180
ORDER GRANTING PETITIONERS'
MOTION TO AUGMENT RECORD
WITH ADDITIONAL EVIDENCE

I

THIS MATTER came before the Court for hearing on September 26,2007, on
Petitioner's Motion for Augmentation of Record with Additional Evidence. The Motion was
filed pursuant to Idaho Code 67-5276(1)(b), which provides where there are "alleged
irregularities in procedure before the agency, the court may take proof on the matter."
Petitioners' attorney, Mischelle Fulgham, and Respondents' attorney, Patrick Braden,
submitted briefing on the Motion, were present in Court, and made oral arguments to the Court.

ORDER GRANTING PETITIONERS' MOTION TO
AUGMENT RECORD WITH ADDITIONAL EVIDENCE : 1
1 .\hIlNnRI
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RE AUGMENTING

RECORD-092707-DFS-MRF DOC 1018107

The Court having heard the argument of counsel and having reviewed the records and
files herein, including the briefing and legal authorities submitted, finds that alleged procedural
irregularities exist and the record for judicial review before the Court shall be augmented to
include the Affidavit of Russell D. Helgeson, P.E., now therefore,
IT IS HEREBY ORDERED that Petitioner's Motion for Augmentation of Record with
Additional Evidence is granted.
DATED this

w*

day of October, 2007.

!)POPA.

JOHN P. LUSTER, District Judge

fi

I hereby certify that on the
day of October, 2007, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to
the following:
Mischelle R Fulgham
Lukins & Annis. P.S.
250 Northwest Blvd.. Ste. 102
Coeur d'Alene, ID 83814-2971

Hand-delivered
First-class Mail
Facsimile - 509-363-2478
Email

Patrick Braden
Kootenai County Administrative
Services
45 1 Government Way
P.O. Box 9000
Coeur dlAlene, ID 838 16-9000

Hand-delivered
First-class Mail

ORDER GRANTING PETITIONERS' MOTION TO
AUGMENT RECORD WITH ADDITIONAL EVIDENCE : 2
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MISCHELLE R. FULGHAM
LUKINS & ANNIS. P.S.
2.50 Northwest Blvd.. Ste. 102
Coeur dlAlene. ID 83814-2971
Televhone: (208) 667-05 17
Facsimile No.: (509) 363-2478
ISB #4623
Attorneys for PlaintifffPetitioner John Noble and Cedar Ridge Homes, Inc.

TN THE DJSTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,
PlaintifWetitioner,
v.

NO. CV 07-5 180
REVISED BRIEFING SCHEDULE

K0,OTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS. ELMER R. (RICK)'
CURRIE, W. T O D TONDEE,
~
LND
RICHARD A. PIAZZA,COMMISSIONERS,
in their official capacities,

On September 26,2007, the Court granted Petitioners' Motion to Augment the Record
in this matter. The Transcript and Record before the Court for judicial review in this matter has
been augmented and is now settled to include the Affidavit of Russell Helgeson, P.E. Pursuant
to I.R.C.P. 84(p) and I.A.R. 34(c), except as may be modified by stipulation of the parties or
subsequent order of the District Court, the revised briefing schedule in the above-captioned
matter shall be as follows:
1.

Petitioner's opening brief shall be filed not later than 35 days from settlement of

the Record herein which occurred on September 26,2007. Thus, Petitioners' Opening brief is
due not later than October 3 1,2007

REVISED BRIEFING SCHEDULE: I
1 \N\NORI F019509\00017\PI DG\RRIEFlNG
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SCHEDULE-092707-DFS-MRFDOC 1018107

2.

Respondent's brief shall be filed no later than twenty-eight (28) days after the

date of service of Petitioner's opening brief.
3.

Petitioner's reply brief, if any, shall be filed no later than twenty-one (21) days

after the date of service of Respondent's brief.
4.

Pursuant to I.R.C.P. 84(q), the Court is hereby requested to set the above-

captioned matter for oral argument.
DATED this

+"-day of October, 2007.

53854

JOHN P. LUSTER, District Judge

I hereby certify that on the
and correct copy of the foregoing
the following:

day of October, 2007, I caused to he served a true
by the method indicated below, and addressed to

Mischelle R Fulgham
Lukins & Annis, P.S.
250 Northwest Blvd.. Ste. 102
Coeur d' Alene, ID 83814-2971

Hand-delivered
First-class Mail
Facsimile - 509-363-247
Email

Patrick Braden
Kootenai County Administrative
Services
45 1 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
,.'..I
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FIRST:"I.
,IAL DISTRICT COURT, STATE
. A N D FOR THE COUNTY O F KOOTI
324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9000

AHO

JOI-IN NOBLE, ETAL.

vs.

)
)
)

KOOTENAI COUNTY BOARD OF COUNTY
COMMISSIONERS, ETAL.

NOTICE O F HEARING

'NOTICE IS HEREBY GIVEN that the above-entitled case is set for:
Judicial Review

Thursday, January 03,2008

Judge:
Courtroom:

John P. Luster
Courtroom #1

03:OO PM

I certify that copies of this Notice were served as follows on October 18th, 2007

Plaintiff's Counsel:

Mischelle Fulgham
717 W. Sprague, Ste 1600
Spokane WA 99201-0466
MailedHand Delivered/

Defendant's Counsel:

Patrick Braden, KC Legal services/'
Interoffice Delivery
Coeur d'Alene ID 83816-9000
MailedHand Delivered-

/'

[ ] axed (509) 747-2323

/
,[

axed (208) 446-1621

Dated: Thursday,

/

r

@ASC@tLB R.FULOHAM

S . P.S.
250 Northwcsr Blvd.. Ste. 102
Cocur d'Alene. ID 83814-2971

LUKINS & M

~ i l w h k e1208)
:
667-05 17
Facsimile No.: (509) 363-2478
ISB #4623

Attorney0 for PIainlifflPetitionerJohn Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THEFIRST JUDICIAL DISTRICT OF THE
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,
NO. CV 07-5 180
PETITIONERS' OPENING BRIEF
ON JUDICIAL REVIEW
KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK)
CURRIE, W. TODD TONDEE, AND
RICHARD A. PIAZZA,COMMISSIONERS,
in their official capacities,

Petitioners John Noble and Cedar Ridge Homes, Inc. (hereinafter "Noble") submit the
following Opening Brief pursuant to the parties' Stipulation to Revise Briefing Schedule filed
on October 30,2007, and the Court's Order Revising Brief Schedule. Noble brings this appeal
under the Local Land Use Planning Act (LLUPA) Idaho Code 567-6521 et. seq., the
Administrative Procedures Act (APA) Idaho Code $567-5270 - 62-5279, and I.R.C.P. 84.
Pursuant to I.C. 3 67-5279(3), Noble requests the Court set aside the Commissioners' June 21,
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2007, denial of the Cedar Ridge Estates residential subdivision and remand this case back for
further proceedings and a new decision. For the Court's convenience, a true and correct copy
of the Commissioners' denial is attached hereto as Exhibit A. (R. Vol. 3, pp. 423-432.)

STATEMENT OF FACTS
Petitioner John Noble and Cedar Ridge Homes Inc. are the owners of property known
as Cedar Creek Ranch Estates. The property is located on the south side of E. Ohio Match
Road and the southeast comer of the intersection with N. Rimrock Road. The site is described
as a portion of Sections 20 and 21, Township 52 North, Range 3 West B.M., Kootenai County,
Idaho. (R. Vol. 3, p. 424, paras. 2.01 and 2.03.)
In 2006, Noble requested preliminary plat approval for a residential subdivision of
twenty (20) lots on 152 acres. The proposed lots range in size from five (5) to ten (10) acres. A
large meadow consisting of approximately 70 acres is included in the lots but is expressly
resewed as designated "open space" and will not be developed or disturbed. (R. Vol. 3, p. 424,
paras. 2.02,2.03, Tr. Vol. 1, p. 47, Ins. 23-25 -p. 48, Ins. 1-12; Tr. Vol. 1, p. 51, ins. 6-13; and
Tr. Vol. 1,p. 52, ins. 6-19.)
The property is properly zoned for residential subdivision development with a minimum
lot size requirement of five (5) acres. (R. Vol. 3, p. 425, para. 2.06.)
The Applicant reached agreements with and was willing to meet the conditions of
approval from all of the reviewing public agencies, including the Lakes Highway District
(signed agreement addressing roads) (R. Vol. 3, p. 426, para. 2.10), Garwood Water
Cooperative (agreement providing water service to the development), Panhandle Health
District (recommended approval with sewage disposal conditions acceptable to the Applicant)
(R. Vol. 3, p. 427, para. 2.13), Northern Lakes Fire Protection District (approved the
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subdivision and recommended fire protection conditions of approval acceptable to the
Applicant), Noxious Weed Department (recommended conditions of approval for weed
management acceptable to the Applicant), Kootenai County Emergency Medical Services
(EMS) (recommended conditions of approval for emergency services access acceptable to the
Applicant), and Department of Environmental Quality (DEQ) (stated no objections to approval
of this preliminary plat and recommended conditions of approval for the Enal plat approval to
adequately protect surface and ground water acceptable to the Applicant) (R. Vol. 3, p. 426,
para. 2.10; Tr. Vol. 1, p. 46, Ins. 11-25 - p. 47, ins. 1-20; and Tr. Val. 1, p. 52, ins. 21-25;
p. 57).
The Lakeiand Joint School District 272 took no position for or against the development.
However, the District requested the Applicant agree to meet with the District to address
concerns and mitigate any impacts on the School District. The Applicant agreed. (R. Vol. 3, p.
429, para. 2.17.)

PROCEDURAL POSTUREBIEARINGS AND ORAL PRESENTATION
On January 18,2007, the Kootenai County Hearing Examiner held a public hearing,
accepting testimony and exhibits on the Cedar Creek Ranch Estates subdivision. The Hearing
Examiner issued favorable Findings of Fact, Conclusions of Law and recommended approval
of the subdivision. For the Court's convenience, a true and correct copy of the Hearing
Examiner's Decision recommending approval is attached hereto as Exhibit B. (R. Vol. 2,
pp. 338-346.)
In her Recommendation and Proposed Conditions for Approval, the Hearing Examiner
mandated as follows:
5.02

The Applicant shall comply with the contractual agreement signed with
the Lakes Highway District.
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5.03

The Applicant shall comply with the requirements ofthe Northern Lakes
Fire Protection District as outlined in their letter PA-1.

5.04

The Applicant shall comply with the requirements of the Panhandle Health
District as outlined in their letter PA-12.

5.05

The Applicant shall comply with the requirements of the Ganvood Water
Cooperatives as outlined in their letter PA- 13.

5.06

The Applicant shall comply with the requirements of the Department of
Environmental Quality as outlined in their letter PA-15.

5.07

The Applicant shall receive approval by Stephanie Blalack (Planner I) or
another Kootenai County Planner on the conceptual stormwater plan.

5.08

The Applicant shall submit CC&Rs that address the EMS concerns.

(See attached Exhibit B, R. Vol. 2, p. 346, paras. 5.01-5.08.)

At their February 15, 2007, Deliberations hearing, the Commissioners decided to
disregard the Hearing Examiner's recommendation and mandatory conditions of approval,
reopen public testimony in the case, and hold another public hearing on the same Application.
(Tr. Vol. 1, p. 36, ins. 1-1 1.) No written evidence exists in the record showing why the Hearing
Examiner's Findings, Conclusions, and recommendation were not followed and a new public
hearing ordered. (R. Vol. 3, p. 423, para. 1.04.)
On April 12,2007, the Commissioners held another public hearing. The
Commissioners accepted public testimony and exhibits in addition to the testimony and exhibits
previously submitted to the Hearing Examiner on the same subdivision. (R. Vot. 3, p. 423,
para. 1.06.)
Near the end of the April 12,2007, public hearing, the Commissioners intentionally and
expressly left the public hearing open for additional evidence regarding the placement and size
of building envelopes and to conduct a site visit. (R. Vol. 3, p. 424, para. 1.07.) The
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Commissioners' comments indicate further evidence was to be gathered and considered during
the site visit. (Tr. Vol. I, pp. 78-79; R. Vol. 3, p. 469.)
On May 22, 2007, the Commissioners continued their public hearing and conducted a
site visit. (R. Vol. 3, p. 424, para. 109.) The Commissioners were nearly twenty minutes late
when they arrived at Noble's property. See Russ Helgeson Affidavit, p. 3, para. 6 . During this
delay, the public and Noble's representatives had gathered at the front of the property in a
meadow near the corner of Rimrock and Ohio Match Roads. Keep in mind, this is Noble's
private property, and he certainly has the right to designate where the public and where the
Commissioners can enter and access his land. Mike Ryan, who works for Noble, had opened
the fence and created a designated gate or entrance to the meadow where everyone (including
the undersigned attorney) had parked vehicles and stood as we waited for the Commissioners.

See Russ Helgeson Affidavit, p. 2, para. 4.
The Commissioners saw the group gathered at the designated meadow on Noble's land
and ignored them. The Commissioners' van slowed and "it was clear to [Mr. Helgeson] that
the driver and the Commissioners looked at the small group of people and vehicles gathered on
site, but then the van accelerated and left the scene." See Helgeson Affidavit, p. 3, para. 6. In
the Transcript, Mark Mussman points out the meadow where Noble's representatives were all
located and directs the Commissioners to "go on past it," which they did. Tr. Vol. 1, p. 87.
MARK MUSSMAN: Okay, there is the meadow. We'll just go on past it.
That's the meadow. Tr. Vol. 1, p. 87
Once the Commissioners got past the waiting public and the Noble representatives, then
Commissioner Currie suggested they may want to stop driving to find some information. At
this point, the Commissioners were quite a distance down Ohio Match Road, out of site, and
completely away from the group gathered at the meadow on the comer.
I
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CHAIRMAN CURRIE: If you'd like to stop and find it, you can instead of
driving. Tr. Vol. I, p. 87.
CHAIRMAN CURRIE: Okay. Let's stop here for a second. Tr. Vol. 1, p. 88.
As the Commissioners remained stopped on the far end of the 120 acres out of the sight
or hearing of the public, Mark Mussman thought someone was approaching their segregated
group. He called them a "paparazzi."
MARK MUSSMAN: Paaarazzi following us on the bike. I guess he is just
out for a bike ride. Tr. Vol. I, p. 89.
Rather than entering Mr. Noble's property in the designated location where the fence
had been removed and opened by Mr. Noble's employee Mike Ryan, the Commissioners
instead trespassed and entered the Noble property at some unknown and unauthorized location.

CHAI~AN
CURRIE: Ready, Rich? Posted no hunting. No tresaassine.
Tr. Vol. 1, p. 89.
As the Commissioners walked the Noble property, they were obviously confused and
mistaken about the surveyed markings placed across and throughout the 120 acres by Russ
Helgeson, P.E. Tr. Vol. 1, pp. 95-96. Mr. Helgeson had flagged the property with orange,
pink, and blue flags to delineate the boundary between no-build wetland conservation zones,
building envelopes, and lot lines. See Russ Helgeson Affidavit, p. 2, para. 5. Each color-coded
flag meant something significant and entirely different from the other colors of flagging. See
Russ Helgeson Affidavit, p. 2, para. 5. However, rather than seek correct substantive and
material information about the flagging designations from the person with that knowledge, i.e.,
Mr. Helgeson who was observed on site and waiting for the Commissioners at the comer in the
meadow, the Commissioners instead erroneously speculated and mistakenly guessed at what
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they were seeing in terms of orange, pink, and blue flagging designating no-build zones for
wetland conservation, building envelopes, and lot lines. (Tr. Vol. 1, pp. 89-90 and pp. 95-96.)
JAY LOCKHART: This one is color coded. They have it flagged out there
with orange, pink, and blue flags. To kinda delineate the boundary of the no
build drainage and where the structure is -the building envelopes. (Tr. Vol. 1,
p 88.)
CHAIRMAN CURRIE: Okay, Jay, uh according to the map, those yellow
stakes uh are what de -den- notes?
JAY LOCKHART: The orange stakes are the boundary of the ...
UNKNOWN: Building envelopes.
JAY LOCKHART: The wetlands. The no build zones.
CHAIRMAN CURRIE: Oh, I thought that was the border of the -of the
JAY LOCKHART: The Building envelopes? Those would be pink.
CHAIRMAN CURRIE: Pink?
JAY LOCKHART: Pink. (Tr. Vol. 1, pp. 89-90.)
CHAIRMAN CURRIE: So we're going on up the hillside-so this-so from
those-from those orange all the way across to those orange...
COMMISSIONER TONDEE: Those are pink. You think those are orange.
CHAIRMAN CURRIE: I thought they were.
JAY LOCKHART: Hard to tell. Could be pink.
COMMISSIONER PIAZZA: They look pink to me.
CHAIRMAN CURRIE: Okay. We have pink. I'm voting orange. (Tr. Vol. 1,
pp. 95-96.)
CHAIRMAN CURRIE: Those are pink out there right?
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JAY LOCKHART: Boy, they sure look pink ---- yup, pink and blue.
CHAIRMAN CURRIE: Pink and blue. So that puts ---that ---those
- those building envelopes right there correct?

--- that is --

MARK MUSSMAN: So they're not blue ...
JOHN CAFFERTY: There's blue over there. (Tr. Vol. 1, p. 92.)
The Commissioners then returned to the van and again intentionally prevented the
public or Noble or his representatives from being present or attending their discussions. See
Russ Helgeson Affidavit, p. 3, paras. 8 and 9.
MARK MUSSMAN: Spectators down at the comer. (Tr. Vol. 1, p. 105.)
UNKNOWN: Why don't we park here just too . . . ?
JOHN CAFFERTY: You don't want to get out here.
MARK MUSSMAN: No, not really. Because people will ask vou auestions.
UNKNOWN: &,that's a ---you need to sav it --- you need to make that statement
real quick like. I want to look. (Tr. Vol. 1, p. 106.)
It was apparently at this point during the public hearing that Mark Mussman approached
the public and the Noble group to inform them to stay away from the Commissioners. See
Helgeson Affidavit, p. 3, para. 10. The Commissioners continued milling around the van,
standing in the public roadway, pointing at the site, and discussing things within their traveling
group, while Mark Mussman, Kootenai County Planner, jogged back down the road to the
group and spoke to Ms. Fulgham and Mr. Helgeson. See Helgeson Affidavit, p. 4, para. 10.
Mr. Mussman stated the Commissioners did not want anyone joining them, approaching them,
or talking to them. Id. Mr. Mussman stated everyone was to just stay put down here, far away
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from the Commissioners. Id. Mr. Helgeson tried to tell staff member Mussman that the
Commissioners should at least continue up the adjacent driveway and look at the site from a
higher elevation. Id. Mr. Helgseson pointed to a driveway the Commissioners could use to
access an elevated area of the site. Id. Mr. Mussman did not respond to t h 6 e comments and
directions but just turned and jogged back to the group milling around by the van in the road.

See Helgeson Affidavit, p. 4, para. 10.
Approximately 3-5 minutes later, the Commissioners and their unknown witnesses got
in the van and left. See Helgeson Affidavit, p. 4, para. 10. The public and Noble
representatives who had gathered on site never heard a word of the Commissioners' comments,
questions, or the evidence provided to them by the witnesses in their group. See Helgeson
Affidavit, p. 4, para. 10. None bf the public nor the Noble representatives gathered on site was
allowed to hear anything the Commissioners said. Mr. Helgeson had no way of knowing if the
Commissioners or their staff understood his color-coded flagging on site, his surveyed and
staked boundaries, and how these markings related to the topographical elevations of the
property. See Helgeson Affidavit, p. 4, para. 10. Mr. Helgeson was not allowed to address the
Commissioners' staff nor was he notified of the need to present any clarifying engineering
information regarding the site. Id.
Given the segregation imposed by the Commissioners, it is unclear exactly how and
where the Commissioners actually accessed the Applicant's property. Perhaps they entered
near Wallace Hirt's land-the

opposing neighbor who requested the additional Commissioners'

hearing and site visit. (Tr. Vol. 1, p. 36) Also unknown, prior to receiving the transcript on
July 30,2007, as part of this appeal, was the evidence or testimony the Commissioners
gathered while on Noble's property. Noble did not know what the Commissioners said or what
was said to them by unknown and unidentified persons during the public hearing on the Noble
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property. Because the Commissioners barred and prohibited Noble, his representatives, and the
public from joining or following them during the site visit, there was no way for Noble to know
he needed to object to the improper evidence the Commissioners gathered and relied upon
while on site. Because Noble, his representatives, and the public could not walk with the
Commissioners as they observed the site, could not to talk to the Commissioners' staff on site,
and could not listen as the Commissioners gathered evidence around the 152 acre property,
Noble had no notice or opportunity to respond to the erroneous evidence presented during the
site visit. Had Noble or his representatives been allowed to follow or listen to the
commissioners,' they would have received notice of several "substantial evidence" errors
committed during the site visit. With this notice, Noble could have later exercised his
opportunity to respond by providing "substantial evidence" to rebut and correct the
Commissioners' on site errors. Only after seeing the transcript of July 30,2007, as part of this
appeal did Noble learn how confused and inaccurate the Commissioners were while walking
his land on May 21,2007.
On May 3 1, 2007, without taking any M h e r public testimony and without disclosing
the transcript of the evidence from the site visit, the Commissioners voted to deny the Cedar
Creek Ranch Estates subdivision. (R. Vol. 3, p. 424, para. 1.10.)
Nearly a month later, on June 21,2007, the Commissioners issued a written decision,
using nearly identical language as the Hearing Examiner in all Findings of Fact and Legal
Standards. However, the Commissioners directly and expressly contradicted their own

I It is important to clarify that Noble does not contend he or his representatives had the right to
talk to the Commissioners directly during the site visit. Noble merely claims he had the right to
receive notice of the evidence presented and the opportunity to respond (to staff while on site or
to the Commissioners in writing after the site visit).
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Findings and Legal Standards. The Commissioners' Conclusions and decision denied the
subdivision. (R. Vol. 3, p. 429, para. 30, pp. 31-432, paras. 5.01-5.06.)
The Commissioners' decision makes numerous self-contradicting, conflicting, and
unsupported Findings and Conclusions, it should be set aside. The Commissioners' denial is
not supported by substantial evidence on the record as a whole and should be set aside.
Additionally, the Commissioners violated several statutes and caused Noble to suffer due
process violations. The denial should be set aside, hrther proceedings ordered, and new
decision issued. I.C. 67-5279 (3)(a)-(e).

LEGAL ISSUES AND STANDARDS FOR JUDICIAL REVIEW
Idaho Code $67-5279(3) provides the standards for judicial review, stating:
n agency was required by the provisions of this chapter or by other
(3) ~ h k the
provisions of law to issue -anorder, the court shall affirm the agency action
unless the court finds that the agency's findings, inferences, conclusions, or
decisions are
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawhl procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.

If the agency action is not affirmed, it shall he set aside, in whole or in part, and
remanded for further proceedings as necessary.
Idaho Code $67-5279(3).
The agency action by the Kootenai County Commissioners should be set aside
because:
(a)

it was reached in violation of constitutional and statutory provisions;

(b)

it was issued in excess of the statutory authority of the agency;
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(c)

it was made upon unlawful procedure;

(d)

it is not supported by factual findings of evidence on the record as a

whole; and,
(e)

it was an arbitrary, capricious, and an abuse of discretion.

LEGAL ARGUMENT AND AUTHORITIES

1.
Violations of IC 67-5279(3)(a) and (b): The Commissioners' analysis and
conclusions are contrary to the Kootenai County Flood Damape Prevention Ordinance
No. 311 and are therefore in violation of statutory arovisions and in excess of the
statutory authority of the agency.
Section IV, entitled "BOARD ANALYSIS" and Section V, entitled
"CONCLUSIONS OF L A W (R. Vol. 3, pp. 431-432.) contain the Commissioners'
inferences and conclusions where they articulate their reasons for denial, focusing on an
alleged "lack of adequate information" from the Applicant. Although flood elevation
information is to be obtained by the County Administrator pursuant to the County's
own Flood Damage Prevention Ordinance Section 4-2-C, the Commissioners
erroneously attempt to blame Noble and erroneously claim Noble "failed to meet his
burden of proof' regarding flood elevation information. (R. Vol. 3, p. 43 1, Sections IV
and V.) Contrarily, Section 4-2-C of the Kootenai County Flood Damage Prevention
Ordinance No. 3 11 expressly states, "The Administrator shall also make interpretations,
where needed, as to exact location of the boundaries of the areas of special flood
hazards and floodways" (emphasis added).
The County Flood Damage Ordinance further mandates, the County
Administrator shall consider new information provided by FEMA or other authoritative
sources. The oerson contesting the location of the ispecial flood hazard or floodways]
shall be given a reasonable opportunity to appeal ithe County Administrator's]
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interoretation. See attached Exhibit C, Koot. Co. Flood Damage Prevention Ordinance,
No. 3 11, Section 4-2-C (emphasis added). Thus, the Commissioners' Analysis
contradicts their own Flood Damage Prevention Ordinance and violates I.C. $675279(3)(a) and (b). By not following their own Ordinance and having their own
Administrator determine the "exact location of the boundaries of the special flood
hazards and floodways," the Commissioners acted in violation of their own statutory
provisions and in excess of their statutory authority. I.C. 67-5279(a) and (b).
Moreover, by denying the subdivision without having the County Administrator
gather this mandatory flood information, the Commissioners deprived Noble of his legal
right to "contest the [Administrator's] location of the special flood hazard or floodway."

f he Commissioners also improperly deprived Noble of his legal right to "a reasonable
opportunity to appeal the County Administrator's interpretation of special flood hazards
or floodways" as required under the Kootenai County Flood Damage Prevention
Ordinance. As a result, the Commissioners' denial due to an alleged "lack of flood
hazard information" and the "Applicant's failure to meet his burden of proof in this
regard" was not a proper exercise of agency authority and failed to follow the County's
own Flood Hazard Damage Prevention Ordinance statutory provisions. I.C. 67-5279(a)
and (b). The Commissioners' denial should be set aside, remanded for further
proceedings, and a new decision issued. Id.

PETITIONERS' OPENING BRIEF ON JUDICIAL REVIEW: 13

Violations of IC 67-5279(3)(d) and (e): The Commissioners' findin~s,
2.
inferences, conclusions and decision are not suvvorted by substantial evidence on the
record as a whole and are arbitrary, capricious. and an abuse of discretion.
Although a general and well-established presumption exists in favor of
upholding agency decisions, the Kootenai County Commissioners' Decision of June 21,
2007, violates I.C. 67-5279(3)(d) and (e) and should be set aside.
This Court may set aside the decision of a zoning agency if the Court concludes
that its findings, inferences, conclusions or decisions are not supported by
substantial evidence on the record as a whole; or are arbitrary, capricious, or
an abuse of discretion. I.C. § 67-5279(3)(d),(e). "Substantial and competent
evidence" is "relevant evidence which a reasonable mind might accept to
support a conclusion." Mancilla v. Greg, 131 Idaho 685,687,963 P.2d 368,370
(1998).
Lamar Corp. v. City of Twin Falls, 133 Idaho 36, 43 (Idaho 1999) (emphasis added.
Each of the Commissioners' CONCLUSIONS is expressly or implicitly
contradicted by the Commissioners' earlier Findings set out in Paragraph 3.01 of the
Decision. The Commissioners self-contradicting Findings and Conclusions violate
I.C. 67-5279(d) and (e) because they are not supported by substantial evidence and
because they are arbitrary and capricious. As a result, the Commissioners' denial
should be set aside.
a.
CONCLUSION OF LAW 5.01 is contradicted by Paragraph 3.01.
Kootenai County's Subdivision standards are met and adeauate information was
provided to the County by the Applicant.
In CONCLUSION OF LAW, Paragraph 5.01, the Commissioners held:
5.01 The Applicant has failed to meet the required burden of proof in providing
adequate information to determine compliance with Kootenai County
Subdivision Ordinance No. 344. The proposed subdivision design does not
adequately address existing site constraints andor special hazards. (See
attached Exhibit A, R. Vol. 3 p. 43 1.)
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Contradicting this CONCLUSION is the Commissioners' earlier Finding under
Paragraph 3.01, APPLICABLE LEGAL STANDARDS, where the Commissioners
determined:

3.01 Kootenai County Subdivision Ordinance No. 344
The Applicant provided adequate information to determine compliance
with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.

The subdivision proposal meets (or is capable of meeting) the
requirements of this Ordinance.
Where appropriate, the proposed subdivision will have adequate open space
for recreation, wildlife, agriculture, or timber production.. .The design will
adequately address site constraints or hazards and will adequately
mitigate any negative environmental, social, or economic impacts. (See
attached Exhibit A, R. Vol. 3, p. 429.)
The Commissioners' conclusions and standards are explicitly self contradictory.
The Application can not "fail to provide adequate information to determine compliance
with Kootenai County Subdivision Ordinance 344" and simultaneously have "provided
adequate information to determine compliance with requirements" of Kootenai County
Subdivision Ordinance 344. Likewise, the Paragraph 5.01 conclusion that "the
subdivision design does not adequately address existing site constraints andlor special
hazards" is expressly contradicted by the earlier finding in Paragraph 3.01 that "the
design will adequately address site constraints or hazards." These self-contradictory
conclusions and standards are not supported by the evidence and are arbitrary and
capricious. I.C. 67-5279(3)(d) and (e).
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CONCLUSION OF LAW 5.02 is contradicted by Paracraph 3.01.
b.
The plan and the proposed lots are capable of meeting the Flood Damage
Prevention Ordinance.
In CONCLUSION OF LAW 5.02, the Commissioners held:
5.02 It is unclear whether the plan and the proposed lots/development features
are capable of meeting the elevation requirements of the Flood Damage
Prevention Ordinance because base flood elevation information was not
provided.
Contrarily in LEGAL STANDARD 3.01 (item 4), the Commissioners
previously held:

The plan, project and proposed lots are capable of meeting all other
applicable County ordinances without variances (e.g. the Zoning, Site
Disturbance, Road Naming, Area of City Impact and Ffood ordinances).
(See Exhibit A, R. Vol. 3, p. 429, para. 3.0l.)(emphasis added.)

CONCLUSION OF LAW 5.03 is contradicted by Paragraph 3.01.
c.
The proposed lots will be of reasonable utilitv, which are capable of beinc. built
upon, and will not impose an unreasonable burden on future owners.
In CONCLUSION OF LAW 5.03 the Commissioners held:
5.03 Without the identification of base flood elevation information, the Board
of County Commissioners are unable to positively determine whether or not the
proposed lots will be of reasonable utility and livability, capable of being built
upon without imposing and unreasonable burden on hture owners.
Contrarily, in LEGAL STANDARD 3.01 (item 6), the Commissioners held:
The proposal will contribute to the orderly development of the area.. ..The
subdivision will create lots of reasonable utility and livability, which are
capable of being built upon without imposing an unreasonable burden on
hture owners. (See Exhibit A, R. Vol. 3, p. 429, para. 3.01.)

PETITIONERS' OPENING BRIEF ON JUDICIAL REVIEW: 16

d.
CONCLUSION OF LAW 5.04 is contradicted by Paragraph 3.01.
Water and sewer facilities are feasible, available, and adequate. The proposed lots
meet the requirements of other agencies.' The development will not result in any
sivnificant degradation of surface or ground water quality.
In CONCLUSION OF LAW 5.04 the Commissioners held:
5.04 Without the identification of base flood elevation information, the Board
of County Commissioners are unable to positively determine whether or not all
of the proposed drainfield locations will be of reasonable operational utility to
the future owners, and will not negatively effect area water resources.
Contrarily, in LEGAL STANDARD 3.01 and PROCEEDINGS 2.10, the
Commissioners held:
The plan, project, and proposal are capable of meeting the requirements of
other agencies3 (See Exhibit A, R.Vol. 3, p. 429, para. 3.01, item 5.)
Services and facilities such as schools, electricity, water, sewer, stormwater
management, garbage disposal, EMS, police and fire protection are feasible,
available, and adequate. (See Exhibit A, R.Vol. 3, p. 429, para. 3.01, item
8.) (emphasis added.)
The proposal is not anticipated to result in significant degradation of surface
or ground water quality as determined by DEQ. (See Exhibit A, R. Vol. 3, p.
430, para. 3.01, item 10.)
The Department of Environmental Quality (DEQ) submitted a letter dated
January 17,2007, stating no objection to the County's acceptance of the
preliminary plat, and setting conditions of approval for the final plat.
Exhibit (PA-15). (See attached Exhibit A, R. Vol. 3, p. 426, para. 2.10, last
sentence.)

* Drainfields are regulated by the Panhandle Health District. This "other agency" had no
objection and approved the drainfield locations for the development. (See Tr. Vol. 1, p. 46, ins.
21-25 - p. 47, Ins. 1-3.) The Department of Environmental Quality (DEQ) is also an "other
agency" which found its requirements were met by the project. DEQ issued a "no objection"
ktter and determined surface and ground water would not be degraded. (R. Vol. 2, p. 277.)
e.g., drainfield regulation by Panhandle Health District, and surface/ground water by DEQ.
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CONCLUSIONSOF LAW 5.05 and 5.06 a r e contradicted by
e.
Paragraph 3.01. The roadway construction, design, and drainape ways will not
result in an unreasonable burden on future owners. Additionally, the road design
will adequately mitigate any hazards o r negative environmental impacts.
In CONCLUSIONS OF LAW 5.05 and 5.06, the Commissioners held:
5.05 Without the identification of base flood elevation information, the Board
of County Commissioners are unable to positively determine whether or not all
of the proposed 'meadow' roadway location will be of reasonable operational
utility to the future owners.
5.06 Without the identification of base flood elevation information: the Board
of County Commissioners are unable to positively determine whether or not the
proposed road design will require mitigation of any negative environmental
impacts to the flood hazard area, or to positively determine how its design or
construction is the minimum necessary at this site. Further, it is unclear because
of the road's location within the wetlandslflood area, whether the road is capable
of meeting the required construction standards.
Contrarily, in LEGAL STANDARD 3.01 (items 6, 7, and 9), the Commissioners
held:

The proposal will contribute to the orderly development of the area.. ..Areas
not suitable for development are designated as open space.'
Where appropriate, the proposed subdivision will have adequate open space
for recreation, wildlife, agriculture, or timber production. Road construction
and disturbance of terrain. vegetation and drainageways will be minimized
and will not result in soil erosion. The design6 will adequately address site
constraints or hazards and will adequately mitigate any negative
environmental, societal, or economic impacts. (emphasis added.)

4

Here again, it is relevant that no duty exists upon the Applicant to provide base flood
elevation, nor did Kootenai County -request
such information from the Applicant. Section
4-2-C of the Kootenai County Flood Damage Prevention Ordinance mandates that the County
Pdministrator obtain this information.
The "meadow" is an area designated as open space and will not be disturbed or developed.
The Lakes Highway District submitted a signed agreement with the Applicant wherein the
Applicant agreed to meet all road design, construction, and recording requirements of the Lakes
Highway District. See Decision para. 2.12, Access, items 1-9.
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Proposed &, sidewalks, and trails establish or ade~uatelvcontribute to a
transportation svstem for vehicles. bicvcles. and pedestrians that is safe,
efficient, and minimizes traffic congestion. (emphasis added.) (See attached
Exhibit A, R. Vol. 3, pp. 429-430, para. 3.01, unmarked items 6,7, and 9.)
By contradicting their own findings and legal conclusions and by ignoring substantial
evidence in the record supporting approval of this subdivision; the Commissioners violated
I.C. 67-52799(3)(d) and (e). The Commissioners acted arbitrarily and capriciously by
repeatedly contradicting themselves and their prior Findings and Legal Analysis. As a result,
the Commissioners' denial is not entitled to a presumption of correctness and must be set aside.
This Court should so order.

Violations of IC 67-5279(3)(a) and (c): The Commissioners' decision was
2.
made in violation of statutory provisions and upon unlawful procedure. The ~ u b l i cwas
not allowed to attend the Commissioners meetin? in violation of the Idaho Open Public
Meetings law. Idaho Code 6 67-2342.
As indicated by the factual chronology and the description of the site visit set out above,
the public was not allowed to attend the Commissioners' public meeting in violation of
statutory provisions and based upon unlawful procedures. The Commissioners' site visit
constituted an open public meeting pursuant to Idaho Code 67-2341 and 67-2342 because all
three Commissioners were present and discussed the Cedar Ridge project.
Idaho Code 9 67-2341, entitled "Open public meetings - Definitions" provides:
(6) "Meeting" means the convening of a governing body of a public agency to
make a decision or to deliberate toward a decision on any matter.
(a) "regular meeting" means the convening of a governing body of a public
agency on the date fixed by law or rule, to conduct the business of the agency.

-I'hr Comn~issiorlersexpressly and intentionally continued thc ongoing public hearing. The
Commissioners kepr the public hearing open to conduct a site visit and to fi~ther
additional
7

evidence regarding buildkg locations'bn'site. R. Vol3, p. 469.
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(b) "special meeting" is a convening of the governing body of a public agency
pursuant to a special call for the conduct of business as specified in the call.
I.C.

5 67-2341.

Because the Commissioners announced a special or regular meeting, held a public hearing on
the pending Cedar Creek Estates subdivision, wherein the Commissioners took new and
additional evidence, and deliberated among themselves toward making a decision, the
Commissioners' May 22, 2007, site visit is a "meeting" that falls under the statutory definitions
of the Idaho Open Public Meetings Act. I.C.

5 67-2341 et seq.

Idaho Code 5 67-2342, entitled, "Governing bodies -- Requirement for open public
meetings" provides:
(1) Except as provided below, all meetings of a governing body of a public
agency shall be open to the public and all persons shall be permitted to
attend any meeting except as otherwise provided by this act. No decision at a
meeting of a governing body of a public agency shall be made by secret ballot.

I.C. Ej 67-2342 (emphasis added).
Because Noble and public were not permitted to attend the Commissioners' meeting of
May 22,2007, a violation of Idaho Code 3 67-234.1 and 5 67-2342 occurred. Pursuant to Idaho
Code 5 67-5279(3)(a) and (c) this violation of statutory provisions (the Open Public Meetings
Act) and unlawful procedure provide grounds for this Court to set aside the Commissioners'
denial, remand for further proceedings, and a new decision. Idaho Code 5 67-5279(3).
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3.

Violations of I C 67-5279(3)(a) and (c): The Commissioners' decision was made in
violation of statutory provisions and upon unlawful procedure. The
Commissioners engaped in ex parte communications because the Applicant Noble
was not allowed "notice and the opportunity to participate in the substantive
communication," in violation uf I.C. 8 67-5253, contrary to due process, and
contrarv to the holding of Eucrer v. Bunner Cuunrv, 139 Idaho 780.86 P.3d 494
During their site visit, the Commissioners made numerous substantive evidentiary

errors and material misstatements regarding Russ Helgeson's color-coded flagging for the
property. However, no notice or opportunity existed for Helgeson to participate, object, or to
correct these substantive evidentiary errors. Idaho Code 9 67-5253, entitled Ex parte
communications, provides:
Unless required for the disposition of ex parte matters specifically authorized
by statute, a presiding officer serving in a contested case shall not
communicate, directly o r indirectly, reparding any substantive issue in the
proceeding, with any party, except upon notice and opportunity for all
parties to participate in the communication.
A quasi-judicial officer must confine his or her decision to the record produced
at the pubiic hearing. Idaho Historic Preservation Council v. City Council of
City ofBoise, 134 Idaho 651,8 P.3d 646 (2000). Any exparte communication
must be disclosed at the public hearing, including a "general description of the
communication." Id. at 656, 8 P.3d at 65 1. The purpose of the disclosure
requirement is to afford opposing parties with an opportunity to rebut the
substance of any ex parte communications. In a similar vein, the
opportunity to be present at a view provides o p p o s i n ~parties the
opportunity to rebut facts derived from the visit that may come to bear on
the ultimate decision and create an appearance of bias. A view of the subject
property without notice to the interested parties by a board considering an appeal
from the commission has been held a violation of due process. Comer v. County
of Twin Falls, 130 Idaho 433,438,942 P.2d 557,562 (1997); Chambers v
Boardof County Comm'rs, 125 Idaho 115, 118,867 P.2d 989,992 (1994).
I

I

I.C. 8 67-5253, cited in Eacret v. Bonner County, 139 Idaho 780,786-787,86 P.3d 494 (2004)
(emphasis added).
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A violation of I.C. $ 67-5253 occurred and grounds exist pursuant to I.C. $ 6 7 -

5279(3)(a), (b), and (c) to set aside the Commissioners' denial.
Violations of IC 67-5279(3)(a) and (c): The Commissioners' decision was
4.
made in violation of constitutional and statutory provisions and upon unlawful procedure.
Contrary to IC 67-5242, Noble and the ~ n b l i were
c
not "afforded the opportunity to
respond to the site visit evidence and present evidence o r arguments on all issues
involved."

Idaho Code $ 67-5242, entitled "Procedure at hearing," provides:
. ( I ) In a contested case, all parties shall receive notice that shall include:
(a) a statement of the time, place, and nature of the hearing;
(b) a statement of the legal authority under which the hearing is to he held; and
(c) a short and plain statement of the matters asserted or the issues involved.
(2) The agency head, one (1) or more members of the agency head, or one (1) or
more hearing officers may, in thediscretion of the agency head, he the presiding
officer at the hearing.

(3) At the hearing, the presiding officer:
(a) Shall regulate the course of the proceedings to assure that there is a
full disclosure of all relevant facts and issues, including such crossexamination as may be necessary.
(b) Shall afford all parties the opportunity to respond and present
evidence and argument on all issues involved, except as restricted by a
limited grant of intervention o r by a prehearing order.

Idaho Code 5 67-5242,
Because Noble was excluded from the site visit public hearing, he had no way to
"respond and present evidence on the issues involved," namely the Commissioners'
enoroneous evidence regarding the building envelopes, drainfields, and np build zones.
Because the Commissioners never once questioned the special floodways or requested
such elevations, Nobel had no notice or opportunity to respond with this evidence.
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CONCLUSION
Noble requests the Court declare the June 21,2007, denial by the Kootenai County
Board of County Commissioners issued in Case No. S-842P-06 null and void. Noble further
request that Case No. S-842P-06 and his Application for the Cedar Creek Ranch Estates
subdivision be remanded for hrther proceedings, and a new decision consistent with the
Hearing Examiner's recommendation, consistent with the substantial evidence in the record as
a whole, consistent with the Commissioners' favorable Findings and Legal Analysis as stated in
Paragraph 3.01, and consistent with all the conditions of approval put forth by all of the
reviewing public agencies and previously agreed to by Noble.
Lastly, Noble requests that he be awarded attorney's fees and costs pursuant to Idaho
Code 312-1 17. The Commissioners acted without a reasonable basis in fact or law. They
ignored their own favorable Findings and issued self-contradicting Conclusions for a denial.
Such self-contradicting conclusions are not reasonable, and an award of costs and fees under
I.C. 12-1 17 is warranted.
DATED this 9th day of November, 2007.
LUKINS & ANNIS, P.S,

Attornevs for Petitioner-John Noble. Cedar
Ridge ~ o m e sInc.
,
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CERTIFICATE OF SERVICE
I hereby certify that on the 9th day of November, 2007, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

Patrick Braden
Kootenai County Administrative Services
45 1 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

17
!Xi

Hand-delivered
First-Class Mail
Facsimile - 208-446- 1621

ISCHELLE R. FuL~%AM
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BEFORE THE BOARD O F COMMISSIONERS OF KOOTENAI COUNTY, IDAHO
IN THE MATTER OF THE APPLICATION
O F THE CEDAR CREEK RANCH ESTATES,
A REQUEST BY ED WROE FOR PRELIMINARY
SUBDIVISION APPROVAL OF TWENTY
LOTS IN THE RURAL ZONE

)

1
)

1
)
)

CASE NO. 5842P-06
FINDINGS O F FACT,
APPLICABLE LEGAL
STANDARDS, CONCLUSIONS
O F LAW AND ORDER OF
DECISION

I

COURSE O F PROCEEDINGS

1.01

The Building and Planning Department issued a Notice of Public Hearing for this application, Case No.
S-842P-06, with the hearing on January 18, 2007. On December 22, 2006, notice was published in the
Coeur d 'Alene Press. On December 11,2006, notice was mailed to property owners within 300 feet of
the project site. On December 27,2006 notice was posted on the site. Based on signed affidavits in the
file, the requirements for public notification have been met.

1.02

On January 18, 2007, a public hearing was held before the Kootenai County Hearing Examiner. Jay
Lockhart, Planner 11, introduced the case. The Applicant's representatives, attorney Ed Wroe, landscape
architect Tom Freeman and engineer Russ Helgeson presented the request. They submitted several
exhibits (HE-1000 through HE-1007) including a lot layout plat, an easement plat and a wetland
determination plat, as well as the contract signed with Lakes Highway District.

1.03

Several neighboring property owners testified in opposition to the application citing possible flooding
problems of the applicable land, increased traffic problems and a general desire to see the land stay
undeveloped. Twelve (12) comment sheets were submitted at the hearing: Three (3) from the
Applicant's representatives and nine (9) opposed to the application.

1.04

At their deliberations on February IS, 2007, the Board of County Commissioners granted a request for a
public hearing before the Board.

1.05

The Building and Planning Department issued a Notice of Public Hearing for this application, Case NO.
S-842P-06, with the hearing held on April 12,2007. On March 15,2007, notice was published in the
Coeur d'Afene Press. On March 6,2007, notice was mailed to adjacent propeq owners within 300 feet
of the project site. On March 20,2007, notice was posted on the site. Based on signed affidavits in the
file, the requirements for public notification have been met.
On April 12, 2007, a public hearing was held before the Kootenai County Board of Commissioners.
Mark Mussman, Planner In, introduced the case, stating that the Hearing Examiner recommended
approval with conditions. He further stated that of concern regarding this request was the large area
within the proposal that experienced seasonal flooding on an annual basis. The Applicant's
representatives presented the request, stating that water will be provided by the Garwood Water
Cooperative; sewage disposal will be accomplished by approved on and off site drain fields. They
further stated that access to each lot will be provided,either from Ohio Match Road, a newly constructed
Highway District standard road or a series of common driveways. The representatives spent some time
explaining the wetland and flood issues associated with the area of the proposal known as the
"meadow." The representatives testified that the proposal will comply with the Subdivision Ordinance
requirements for a hydrologic protection zone within the meadow area, restricting development in the
identified hydrologic area. Several property owners testified in opposition to this request, citing the
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increase in traffic, the desire to see the property undeveloped and the flooding issue as reasons to deny
this request. One adjacent property owner, Wally Hirt, submitted photographs (Exhibit B-1004) as well
as testimony, revealing that the meadow is a flood hazard area that is not identified as such in this
proposal. One additional adjacent property owner stated concerns about the potential for his domestic
water supply to be adversely impacted by the additional drain fields proposed. The Applicant's
representatives provided rebuttal by stating that the meadow area will remain undeveloped and that their
drain fields have been approved by the Panhandle Health District.
1.07

'

After all testimony was given, the Board of County Commissioners left the public hearing open for the
sole purpose of allowing the Applicant to submit information regarding the placement and size of ail
building envelopes within this proposal and to conduct a site visit.

1.08

The Building and Planning Department issued a Notice of Site Visit for this application, Case No. 842P06, with the site visit conducted on May 22, 2007. On April 24, 2007, notice was published in the
Coeur d'Alene Press. On April 20,2007, notice was mailed to adjacent property owners within 300 feet
of the project site. Based on signed affidavits in the file, the requirements for public notification have
been met.

1.09

On May 22, 2007, the Board of County Commissioner received information regarding the placement
and size of all building envelopes within this proposal (Exhibit A-43) and conducted a site visit.

1.10

At their deliberations on May 31,2007, the Board of County Commissioners voted unanimousIy to deny
this request.

1.11

Upon review of all files, exhibits and testimony of record regarding the application, the Board of County
Commissioners makes the following Findings of Fact and Conclusions of Law:

N

FINDINGS OFFACT

2.01

ApplicanUOwner. The owner is John Noble, Cedar Ridge Homes, 2900 Government Way, Coeur
d'Alene, ID 83815. The Applicant's Representative is Ed Wroe, Lukins & Annis, 250 Northwest
Boulevard, Coeur d'Alene, ID 83814. (Exhibit A-1, Applicatiod)

2.02

Proposal. The Applicant is requesting to create twenty (20) lots on three parcels; a 98.085 acre parcel,
a 16.743 acre parcel, and. a 37.612 acre parcel totaling 152.440 acres in the Rural zone. The Narrative
submitted states that water will be provided by individual wells and sewer will be provided by
individual septic systems and drainfields. Subsequent public hearings revealed that water will be
supplied by extensions to the Garwood Water Cooperative. (Exhibits A-4, Narrative)

2.03

Location and Legal Description. The subject site is located on the south side of E. Ohio Match Road
at the southeast comer of the intersection with N. Rimrock Road. The site is described as a portion of
Section 20 and 21, Township 52 North, Range 3 West, B. M., Kootenai County, Idaho. The parcel
numbers are 52N03W-20-2000, 52N03W-20-2250, and 52N03W-21-4000 and the serial numbers are
127575,228984, and1 11970. (Exhibit 5 4 , Assessor Printout)

2.04

Lot Sizes. The Applicant proposes to create twenty (20) residential lots ranging from 5 to 10 acres.
(Exhibit A-5, Narrative; Exhibit A-17, Plat)

2.05

Existing Structures. There is an existing house and out buildings on the existing parcel 50N3W-202000.

f.
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2.06

Surrounding Land Use and Zoning. The surrounding land use in the area consists ofsingle family
dwellings with accessory buildings and undeveloped lots on large parcels. The surrounding Zoning
designation is Rural. The minimum lot size in this zone is 5 acres.

2.07

Physical Characteristics. The Soil Survey of Kootenai County Area, Idaho identifies the soil in the
area to be.
Selle fine sandy loam, 0 to 7 percent slopes. This Selle soil is a very deep, well drained soil
that formed in sandy, glaciolacustrine sediment. Permeability is moderately rapid, runoff is
slow, and the hazard of erosion is high. These soils occur predominantly in the northern half of
the subject site.
Mokins silt loam, 20 to 35 percent slopes. This Mokins soil is a very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is very rapid, and the hazard of erosion is
very high. A perched water table is at a depth of 12 to 30 inches in spring. These soils occur
along the southern half of the site.
Seelovers-Potlatch complex. These levels to nearly level soils are in drainageways. The
Seelovers soil makes up about 55 percent of the map unit and the Potlatch soil makes up about
35 percent. The Seelovers soil is a very deep, poorly drained soil that formed in local alluvium.
Permeability is moderately slow, runoff is very slow, and the hazard of erosion is slight. The
Potlatch soil is a very deep, poorly drained soil that formed in mixed alluvium. Permeability is
very slow, runoff is very slow, and the hazard of erosion is slight. A high water table is at a
depth of 18 to 42 inches, and the soil is subject to flooding in winter and in spring.
Mokins silt loam, 5 to 20 percent slopes. This Mokins soil is very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is rapid, and the hazard of erosion is
high. A perched water table is at a depth of 12 to 30 inches in spring.
The site has varying slopes ranging from the flat meadow running across the center of the development
to slopes of up to approximately 20% along the south side of the site. The meadow is covered with
grasses with the south hillside covered with timber. (Exhibits A-3, Photos)

2.08

Area of City Impact. The subject property is not located within an Area of City Impact.

2.09

Flood.Zone and Wetlands. According to the Flood 1nsurGce Rate Map panel 160076-0125 C, there
are no flood zones on the site, but according to the Preliminary Geotechnical Engineering Evaluation,
shallow ground water and surface water may be present on the relatively level portion of the property
and that there is a potential for this water to enter the residential structures. Design plans should provide
for roadway drainage as well as individual lot drainage. Wetlands do exist on the site but have been
deemed non-jurisdictional by the Corp of Engineers. A Wetlands Delineation and Analysis is not
needed by the Corp of Engineers but is required by Kootenai County (Kootenai County Subdivision
Ordinance No.344, Article 2, Section 2.01, A-15 (Exhibit A-15, Geotech; Exhibit A-5, CDF
Landscape letter)
The Applicant submitted documents at both public hearings that delineate the wetlands and provided
analysis and proposed hydrologic protection areas around the wetlands. In addition, testimony and
photographs submitted at both public hearings revealed that the flat portion of the property referred to as
the "meadow" experiences seasonal flooding on an annual basis, the extent of this seasonal flooding is
determined by the annual winter and spring weather conditions. Section 4-2-C of the Flood Damage
Prevention Ordinance states that the "Administrator shall also make interpretations, where needed, as to
exact location of the boundaries of the areas of special flood hazards and floodways (for example, where
there appears to be a conflict between a mapped boundary and actual field cotlditions), and shall
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consider new information provided by FEMA or other authoritative sources." With public testimony
and photographs, the area of this proposal called the "meadow" appears to be an area of special flood
hazard.
2.10

Water. Water will be provided by the Ganvood Water Cooperative, Inc. In a letter dated November
14, 2006, Corky Witherwax, President of Garwood Water Cooperative, stated that the Garwood Water
Cooperative has reviewed the preliminary plans for on-site improvements for the above referenced
project and found them to be acceptable. The Cooperative will need to review the completed
construction plans and specifications before we can give final approval of the water system design.
Garwood Water Cooperative's consulting Engineer has completed a study, which analyzes the impact
the proposed subdivision will have on the water supply and distribution system. The study identifies
both on-site and off-site improvements that if agreed to and made by the Developer, will allow the
Cooperative to provide service to the subject project and maintain the existing level of service in the
Ganvood Water Cooperative.
Ganvood Water Cooperative will provide water service to Cedar Creek Ranch Estates conditioned upon
the Developer completing both on-site and off-site agreed upon improvements. Additional requirements
include:
1. Annexation of the subdivision into Garwood Water Cooperative service area, if necessary
2. Satisfactory completion of approved on-site and off-site water system improvements
3. Payment of all agreed upon applicable fees and charges.
4. Compliance with all Garwood Water Cooperative policies, rules and regulations
If work on the project is not begun within one year, this "Will Serve" letter will become void. (Exhibit
PA-13, letter)
The Department of Environmental Quality (DEQ) submitted a letter dated January 17, 2007, stating no
objection to the County's acceptance of the preliminary plat, and setting conditions on approval for the
final plat. (Exhibit PA-15)

2.1 1

Sewage Disposal. The Applicant proposed individual septic and drainfield for each lot within the
subdivision. In a letter written on May 8,2006, Kristina Keating of the Piinhandle Health District states
that final approval will be given when the following conditions have been met:

*
2.12

PHD receives a letter from the Department of Environmental Quality (DEQ) stating water services
meet the State of Idaho Standards.
PHD receives a letter from the water purveyor, (Ganvood Water Cooperative), stating they will
supply water to the subdivision.
The water source must be stated on the plat as part of the owner's certificate block as required by
Idaho Code 550-1334.
Two signature blocks must be included on the plat for PHD, one to approve the plat and one to lift
the sanitary restrictions as required by Idaho Code 850-1326 to 850-1329..
Blue line copies of the plat including signature page(s) must be provided to PHD.
(Exhibits PA-12, PHD Letter; A-4, Narrative)

Access. Access to southerly lots of Cedar Creek Ranch Estates is provided by one private road, Cedar
Creek Road, with two shared driveways off the private road and one shared driveway off Rimrock
Road. Access to the north lots will be onto Ohio Match Road where adjoining lots will have shared
access at the requirement of Lakes Highway District. In a series of letters, Lakes Highway District
Road Supervisor Joseph H. Wuest stated that if the County approves this subdivision, the Highway
District would request that the County require the Developer address the following items:

113
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The face of the plat must show the right-of-way width for both Rimrock Road and Ohio
Match Road adjacent to this subdivision at thirty (30) feet from the centerline of the existing
roadway. The plat must also show a ten (10) foot perpetual and exclusive Roadway, Drainage
and Utility Easement adjacent to the above described right-of-ways. The Owner's Certificate
must include wording dedicating the right-of-way and the ten (10) foot perpetual and
exclusive Roadway, Drainage and Utility Easement to the public in the name of Lakes
Highway District.
The extent of the wet area must be accurately defined and cleared through the A m y Corps of
Engineers for encroachment with a road. The Highway District will not accept the interior
road of Cedar Creek Ranch into its maintenance jurisdiction as it will lie in an area that has a
tendency to flood during the spring of the year. Provisions to keep the private, interior
subdivision road above high water and provide good road base stability will need to be
addressed. The elevation of Rimrock Road and culvert locations will also need to be shown
on the face of the plat.
A copy of the CC&R1s will need to be submitted to the Highway District in order for the
District to review the stormwater provisions.
The face of the plat must indicate common accesses for Lots 1 & 2, Lots 3 & 4, and Lots 5 &
6. The site plans must also be submitted to the Highway District for review indicating the
building site locations are situated to reduce vehicles from backing out onto Ohio Match
Road.
Ohio Match Road adjacent to this subdivision is currently a gravel road and the District does
not have funds available in the budget for improvement to Ohio Match Road, adjacent to this
subdivision. However, the developer has agreed to enter into a Road Development
Agreement with the Highway District to improve Ohio Match Road to a twenty-eight foot
wide paved surface from Rimrock Road to Cedar Creek Road. Therefore, the District
requests the County require the developer enter into a Road Development Agreement with the
Highway District as a condition of the County granting subdivision approval.
The District requests the Developer grant the Highway District a temporary construction
easement adjacent to Ohio Match Road adjoining Cedar Creek Ranch for the construction of
Ohio Match Road adjacent to the subdivision.
The Developer has indicated he will grant additional right-of-way in the vicinity of Cedar
Creek Road to improve the alignment of Ohio Match Road. This will improve the alignment
to a 5 10 foot curve radius to meet minimum Associated Highway District Standards.
The District has no objections to the common driveways depicted on the face of the plat to
serve Lots 9 through 12, Lots 17 through 20, and Lots 15 and 16, as access through the land is
not now necessary, nor will it be necessary in the future, to provide continuity of a public
road. (Exhibits PA-9, PA-11, & PA-14, Lakes Highway District Letter)
At the hearing, the Applicant submitted the signed agreement with Lakes Highway Dbtrict
that addresses all of the above. (HE-1001)
Section 3.01.G.3 states that "proposed road and utility crossings must be shown on the plat, must be
kept to a minimum and must take the shortest possible route across the area.
2.13

Fire Protection. The subject site is within the Northern Lakes Fire Protection District. A letter written
August 25,2006 by Dean S. Marcus, Fire Marshall, states that the District approves the subdivision and
has the following requirements:
1. Subdivisions developed in the Fire District require compliance with the Fire Code for fire flows.
There are fire flow systems available in the area of this subdivision.
2. The developer has contacted the Fire District to discuss the required fire flows. A proposal from the
developer, that meets the Fire District's requirements for fire flows, has not been submitted.
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3. A water system developed to provide fire flows shall have a minimum of 40,000 gallons of storage.
If the system is used to provide domestic usage, additional storage shall be required. The system
shall provide 1,000 gpm at all fire hydrants. An alternant to providing higher fire flows could be the
installation of residential fire sprinklers.
4. If the developer wants to meet the Idaho Surveying and Ration requirements for an approved water
system, fire hydrants shall be installed so that all driveways are within 500 feet of a fire hydrant.
Fire hydrants shall be installed with a maximum distance of 1,000 ft between hydrants.
5. An approved marking flag shall be installed on all hydrants.
6. All fire hydrants shall have a 5 inch Storz connector in place of the large diameter, standard 4 %
inch male thread. The large diameter port shall face the street.
7. Hydrants in a cul-de-sac shall be located at the entrance.
8. All roads or driveways are considered access roads by the Fire District. All roads and driveways
shall meet Kootenai County and the Fire District's requirements.
9. All access roads that are longer than 150 feet from a county maintained road shall have an approved
turnaround.
10. When building permits are applied for, driveways shall be designed so Fire District apparatus can
park close enough to the dwelling to deploy a 150 A. hose and reach around to the furthest part of
the structure.
11. When building permits are applied for, additional fire code requirements may be applicable for
access to individual structures and for fire systems in those structures.
12. Addressing installed on dwellings shall be clearly visible from the road fronting the property.
Addressing shall be placed at the entrance to a property when the distance to the dwelling is too far
and not clearly visible.
13. If a Wildfire Mitigation Plan is required by Kootenai County it shall be reviewed by the Fire
District. Maintenance of the mitigation plan shall be addressed.
14. Fees are due the Fire District and shall be paid prior to construction. Fees cover ongoing review of
the project's fire code compliance, additional site inspections, verification of fire hydrant
requirements, locations, and testing if applicable, review of address locations, review of fire access
compliance, review the Wildfire Mitigation Plan if applicable, verification of compliance to approve
occupancy permit and ail other issues that need review during development. (Exhibit PA-10,
Northern Lakes Fire Protection District letter)
2.14

Conceptual Stormwater Plan. The Applicant has included a Conceptual Stormwater Plan which was
included in the Narrative by the Applicant's professional engineer. Stormwater will be treated in
roadside ditches and allowed to overflow to the existing seasonal drainages. Stormwater drainage from
the houses will be directed downhill to the existing drainages. The Stormwater Plan was examined by
Stephanie Blalack, Planner I for Kootenai County Building and Planning Department. In a memo dated
January 8, 2007, Ms. Blalack stated that while she feels the information submitted to date was a good
start, the plan submitted does not demonstrate adequate treatment and erosion/sedimentation control
methods as outlined in the Kootenai County Site Disturbance Ordinance 374 and the Kootenai County
Site Disturbance Plan Requirements for High Risk Site Manual. (Exhibits A-4, Narrative; 5 2 2 & S23, Memo)
Exhibits HE-1000 through HE-1007, submitted at the hearing, address the stormwater issue.

2.1 5

Noxious Weeds. In a memo dated June 9, 2006, Weed Specialist Bill Hargrave recommended basic
weed management for Meadow Hawkweed. (Exhibit PA-5, Memo)

2.16

EMS. In a letter dated June 13,2006, Lynn R. Borders, Chief Officer for Kootenai County Emergency
Medical Services, stated that the KCEMS has concerns on road access to this project. Cedar Creek
Road as shown on the map along with Ohio Match Road and Rimrock Road do not serve all of the lots
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as proposed. It does not show who will maintain the Cedar Creek Road or others that may be cut into
the project. In order for emergency services to utilize these roads, they must have an all weather driving
surface, be a minimum of 20' in clear width, and maintained for access year around. Maintenance is a
huge concern for this project. (Exhibit PA-6 letter) The Applicant stated that the CC&R's will
completely address the maintenance issues. Review by the county of said CC&R's should be a
condition of project approval.
2.17

Scbooi District. The project site is within the boundaries of the Lakeland Joint School District 272. In
a letter dated June 1, 2006, Tom Taggart, Director of Business and Support Services, stated that the
District takes no position for or against the development. However, we would ask that the County
strongly encourage the developer to meet with the District to address our concerns and mitigate impacts.
(Exhibit PA-4 letter)

2.18

Public Comment. The Building and Planning Department received a total of nineteen (19) comments,
eighteen (18) in opposition and one (1) neutral to this request. The opposition centered on the increase
in traffic and the seasonal flooding that occurs on the property. (Exhibits P-1 through P-19, Public
Comments).

3.01

Kootenai County Subdivision Ordinance No. 344.
This Ordinance outlines the application requirements and procedures, design standards, the factors to be
considered in deciding approval or denial, notice requirements, financial guarantee requirements and
requirements for establishing non-profit associations to maintain infrastructure andlor common areas.
The following factors are to be considered when evaluating an application, based on the information
presented by the Applicant:
The Applicant provided adequate information to determine compliance with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision proposal meets (or is capable of meeting) the requirements of this Ordinance.
The plan, projed and proposed lots are capable of meeting all other applicable County ordinances
without variances (e.g. the Zoning, Site Disturbance, Road Naming, Area of City Impact and Flood
ordinances).
The plan, project and proposedlots are capable ofmeeting the requirements of other agencies.
The proposal will contribute to orderly development of the area. Proposed uses, design and density
are compatible with existing homes, businesses, neighborhoods, and with the natural characteristics
of the area. The subdivision will create lots of reasonable utility and livability, which are capable of
being built upon without imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
Where appropriate, the proposed subdivision will have adequate open space for recreation, wildlife,
agriculture, or timber production. Road construction and disturbance of the terrain, vegetation and
drainageways will be minimized and will not result in soil erosion. The design will adequately
address site constraints or hazards and will adequately mitigate any negative environmental, social
or economic impacts.
Services and facilities such as schools, electricity, water, sewer, stormwater management, garbage
disposal, EMS, police and fire protection are feasible, available and adequate. The proposal
includes on and off site improvements, and if necessary payments, to mitigate the impacts of the
subdivision so that it does not compromise the quality, or increase the cost, of public services.
Mitigation actions or fees must be commensurate with the impacts of the subdivision, and fees must
be authorized by law.
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Proposed roads, sidewalks and trails establish or adequately contribute to a transportation system for
vehicles, bicycles and pedestrians that is safe, efficient and that minimizes traffic congestion.
The proposal is not anticipated to result in significant degradation of surface or ground water quality
as determined by DEQ.
Public notice and the processing of this application met the requirements set forth in this Ordinance,
County adopted hearing procedures and Idaho Code.
Kootenai County Zoning Ordinance No. 375.
With regard to subdivisions, the Zoning Ordinance specifies minimum lot sizes, open space, setback
and parking requirements, and the types of land uses that are permitted in the various land use zones.
The Zoning Ordinance also includes minimum construction standards for driveways and common
driveways.

..

3.03

Kootenai County Road Naming and Addressing Ordinance No. 301.
With regard to subdivisions, this Ordinance specifies how roads are to be named and requires that new
road names be approved by the Planning Director. Approved road names must be specified on the final
plat map.

3.04

Kootenai County Site Disturbance Ordinance No. 283 and Site Disturbance Plan Requirements for High
Risk Sites (adopted by Resolution No. 97-10).
Management of runoff and control of erosion during construction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional" and
must use calculations that include runoff from the future developed portions of each lot. A Site
Disturbance Permit must be obtained prior to the start of any excavation and a 150% financial guarantee
is required.

3.05

Kootenai County Flood Damage Prevention Ordinance No. 38 1
This ordinance outlines the requirements for reducing potential property damage due to flooding, for
platting lots within areas of special flood hazards and for determining the location of flood hazards
within Kootenai County.

3.06

Idaho Code 550-1301-1333, Plats; $67-6521, Actions by Affected Persons; 867-6535, Approval1 Denial
Requirements; 567-2343, Notice of Meetings; $67-8003, Regulatory Takings.
Idaho Code $50-1301-51333 govern platting and the vacation of plats. These sections include
requirements for monumenting, for the size, form and required elements of a plat, for the naming of the
plat, for the owner's certification, and for dedications, recording, and the placing and lifting of sanitary
restrictions. The County Surveyor is required to check the plat and to certify on the plat that it is in
compliance with these sections of Idaho Code.
Idaho Code 567-6521 defines an "affected person", states that an affected person may request a hearing
on any permit authorized under Chapter 65, outlines the actions the Board may take, and provides for
judicial review, if requested, within 28 days after all remedies have been exhausted under local
ordinances.
Idaho Code $67-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, the relevant contested
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facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive Plan, relevant ordinances and laws.

Idaho Code 567-2343 provides general requirements for meeting notices such as the Commissioner's
weekly deliberations.
idaho Code J67-8003 establishes an orderly, consistent review process for evaluating whether a
decision results in a regulatory taking.
IV

BOARD ANALYSIS
The Board has a concern that the flood potential within the area described as the "meadow" has not been
adequately resolved by the Applicant. Public testimony has revealed that large portions of this area
sustain annual flooding, which the Applicant does not dispute. Although in recent years flooding may
have been limited, testimony strongly suggests that high water has encroached into the areas delineated
in Exhibit A-43 as the building envelopes and location of the "meadow" road. As such, it is the Board
of County Commissioner's position that the Applicant has failed to meet their burden of proof in this
regard.
Due to the lack of flood hazard information, the Board is unable to affirmatively determine whether or
not the lots would be of reasonable utility to the future land owners, based on: 1) The potential for lots
being covered by flooding; 2) The adequacy o f access based on the Road District's unwillingness to
undertake the maintenance of the "meadow" roadway because of the flood hazard; 3) The lack of clarity
in how the proposed "meadow" road meets the requirement to minimize the impacts to areas of flood
hazard; 4) The potential development of drain fields within a flood hazard area and the potential for
adverse affects to area resident's drinking water.

In conclusion, the Board has great concern that, if approved, the health, safety and general welfare of
the public will be jeopardized by platting lots, developing roadway and access, constructing drain fields
and approving building envelopes within an area of special flood hazard.

V

CONCLUSIONS OF LAW

5.01

The Applicant has failed to meet the required burden of proof in providing adequate information to
determine compliance with Kootenai County Subdivision Ordinance No. 344. The proposed subdivision
design does not adequately address existing site constraints andlor special hazards.

5.02

It is unclear whether the plan and the proposed lots/development features are capable of meeting the
elevation requirements of the Flood Damage Prevention Ordinance because base flood elevation
information was not provided.

5.03

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not,the proposed lots will be of reasonable utility and
livability, capable of being built upon without imposing an unreasonable burden on future owners.

5.04

Without the identification of base flood elevation informatior4 the Board of County Commissioners are
unable to positively determine whether or not all of the proposed drain field locations will be of
reasonable operational utility to the future owners, and will not negatively effect area water resources.
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5.05

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed "meadow" roadway location will be of
reasonable operational utility to the future owners.

5.06

Without the identification of base flood elevation information, the Board of County Commissioners are
unable to positively determine whether or not the proposed road design will require mitigation of any
negative environmental impacts to the flood hazard area, or to positively determine how its design or
construction is the minimum necessary at this site. Further, it is unclear because of the road's location
within the wetiands/flood area, whether the road is capable of meeting the required construction
standards.

VI

ORDER OF DECISION

Based on the Findings of Fact and Conclusions of Law set forth in this document, the Kootenai County Board of
Commissioners orders that Case No. S-842P-06, The Cedar Creek Ranch Estates, a request for preliminary
subdivision be DENIED.
The following are actions the Applicant couldtake to gain approval:
1. Base flood elevation information must be provided in order to evaluate whether proposed building
envelopes are located outside the area of special flood hazard.
2. Base flood elevation information must be provided in order to access the viability of proposed drain
field envelopes.
3. Design internal roadways/access that minimizes the impacts to sensitive and/or special hazard areas.
4. Design internal roadwayslaccess to a standard acceptable to road district for design and maintenance
requirements.
5. Re-apply as modified above, or, re-apply as a conservation design subdivision, leaving the
"meadow" and/or the "flood hazard area" as open space with a consewation easement.

It should be noted that the above actions are not an exhaustive list. Further, when and if the above actions are
undertaken additional as yet unforeseen issues may arise. Implementation of the above actions is NOT a
guarantee of future approval.
Dated this 21st day of June 2007
BY ORDER OF THE KOOTENAI COUNTY
BOARD OF COMMISSIONERS

W. Todd Tondee, Commissioner

-

BEFORE THE HEARING EXAMINER OF KOOTENAI COUNTY, IDAHO

IN TKE MATTER OF THE APPLICATION
OF TEE CEDAR CREEK RANCH ESTATES,

)

1

A REQUEST BY ED WROE FOR PRELIMINARY )
SUBDIVISION APPROVAL O F TWENTY
)
)
LOTS IN THE RURAL ZONE

.

CASE NO. S-842P-06
FINDINGS O F FACT,
CONCLUSIONS OE' LAW
RECOMMENDATION AND DRAFr
CONDITIONS OF APPROVAL

I

COURPE OF PROCEEDINGS

1.O1

Tbe Building and Planning Department issued a Notice of Public Hearing for this application, Case No.
5-842-06, with the hearing to be held on January 18, 2007. On December 22, 2006, notice was
published in the Coeur d'Alene Press. On December 1I, 2006, notice was mailed to poperty owners
withii 300 feet of the project site. On December 27, 2006 notice was posted on the site. Based on
signed affidavits in the file, the requirements fw public notification have been met.

'

1.02

On January 18, 2007, a public hearing was held before the Kootenai County Hearing Examiner. Jay
Lockhart introduced the case. The applicant's representatives, attorney Ed Wroe, landscape architect
Tom Freeman and engineer Russ Helgeson, presented the request. They submitted several exhibits
(HE-1000 through EIE-1007) including a lot layout plat, an easement plat and a wetland determination
plat, as well as the contract signed with Lakes Highway District.

1.03

Several neighboring property owners testified in opposition to the application citing possible flooding
problems of the applicable land, increased WIC
problems and a general desire to see the land stay
undeveloped. Twelve (12) comment sheets were submitted at the hearing: Three (3) from the applicant's
representatives and nine (9) opposed to the application.

ZI

FINDINGS OF FACT

2.01

ApplicanffOwner. The Applicant's Representative is Ed Wroe, Lukins & Annis, 250 Northwest
Boulevard, Coew d'Alene, ID 83814. (Exbibit A-1, Application)

2.02

Proposal. The Applicant is requesting to create twenty (20) lots on three parcels; a 98.085 acre parcel,
a 16.743 acre parcel, and a 37.612 acre parcel totaling 152.440 acres in the Rural zone. The Narrative
submitted states that water will be provided by individual wells and sewer will be provided by
individual septic systems and drainfields. (Exhibits A-4, Narrative)

2.03

Location and Legal Description. The subject site is located on the south side of E. Ohio Match Road
at the southeast corner of the intersection with N. Rimrock Road. The site is described as a portion of
Section 20 and 21, Township 52 North, Range 3 West, B. M., Kootenai County, Idaho. The parcel
numbers are 52N03W-20-2000, 52N03W-20-2250, and 52N03W-21-4000 and the serial numbers are
127575,228984, and1 11970. (Exhibit 54,Assessor Printout)

2.04

Lot Sizes. The Applicant proposes to create twenty (20j residential lots ranging from 5 to 10 acres.
(Exhibit A-5, Narrative; Exhibit A-17, Plat)

Hearing Examiner's Report

La% do.

S-842P-06 (Cedar Creek Ranch Estates)

Page 2

2.06

Surrounding Land Use and Zoning. The surrounding land use in the area consists of single family
dwellings with accessory buildings and undeveloped lots on large parcels. The surrounding Zoning
designation is Rural. The minimum lot s i k in this zone is 5 acres.

2.07

Physical Characteristics. The Soil Survey of Kootenai County Area, Idaho identities the soil in the
area to be.
Selle fine sandy loam, 0 to 7 percent slopes. This Selle soil is a very deep, well drained soil
that formed in sandy, glaciolacustrine sediment. Permeability is moderately rapid, runoff is
slow, and the hazard of erosion is high. These soils occur predominantly in the northern half of
the subject site.
Mokins silt loam, 20 to 35 percent slopes. This Mokins soil is a very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is very rapid, and the hazard of erosion is
very high. A perched water table is at a depth of 12 to 30 inches in spring. These soils occur
along the southern half of the site.
Seetovers-Potlatch complex. These levels to nearly level soils are in drainageways. The
Seelovers soil makes up about 55 percent of the map unit and the Potlatch soil makes up about
35 percent. The Seelovers soil is a very deep, poorly drained soil that formed in local alluvium.
Permeability is moderately slow, runoff is very slow, and the hazard of erosion is slight. The
Potlatch soil is a very deep, poorly drained soil that formed in mixed alluvium. Permeability is
very slow, runoff is very slow, and the hazard of erosion is slight. A high water table is at a
depth of 18 to 42 inches, and the soil is subject to flooding in winter and in spring.
Mokias silt loam, 5 to 20 percent slopes. This M o b s soil is very deep, moderately well
drained soil that formed in volcanic ash and loess over lake-laid sediment. It is on
glaciolacustrine terraces. Permeability is slow, runoff is rapid, and the hazard of erosion is
high. A perched water table is at a depth of 12to 30 inches in spring.
The site has varying slopes ranging from the flat meadow running across the center of the development
to slopes of up to approximately 20% along the south side of the site. The meadow is covered with
grasses with the south hillside covered with timber. (Fahibits A-3, Photos)

2.08

Area of City Impact. The subject property is not lacated within an Area of City Impact.

2.09

Hood Zone and Wetlands. According to the Flood Insurance Rate Map panel 360076-0125 C, there
are no flmd zones on the site, but according to the Preliminary Geotechnical Engineering Evaluation, it
is stated that shallow ground water and surface water may be present on the relatively level portion of
the property and that there is a pofential for this water to enter the residential stxuctures. Design plans
should provide for roadway drainage as well as individual lot drainage. Wetlands do exist on the site
but have been deemed non-jusisdictional by the Corp of Engineers. A Wetlands Delineation and
Analysis is not needed by the Corp of Engineers but is required by Kootenai County (Kootenai County
Subdivision Ordinance No.344, Article 2, Section 2.01, A-15 (Exhibit A-15, Geotech; Exhibit A-5,
CDF Landscape letter)

The applicant submitted documents at hearing that delineate the wetlands and provide some analysis.
Approval of said plans by Kootenai County should be an element of conditional approval of the project.
2.10

Water. Water will be provided by the Garwood Water Cooperative, Inc. In a letter dated November
14, 2006, Corky Witherwax, Presided of Ganvood Water Cooperative, stated that the Garwood Water
Cooperative has reviewed the pr61iminary plans for on-site improvements for the above referenced
project and found them to be acceptable. The Cooperative will need to review the completed
construction plans and specifications before we can give final approval of the water system design.

(
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Ganvood Water Cooperative's consulting Engineer has completed a study, which analyzes the impact
the proposed subdivision will have on the water supply and distribution system. The study identifies
both on-site and off-site improvements that if agreed to and made by the Developer, will allow the
Cooperative to provide service to the subject project and maintain the existing level of service in the
Garwood Water Cooperative.
Garwood Water Cooperative will provide water service to Cedar Creek Ranch Estates conditioned upon
the Developer completing both on-site and off-site speed upon improvements.
Additional requirements include:
I . Annexation of the subdivision into Garwood Water Cooperative service area, if necessary
2. Satisfactory completion of approved on-site and off-site water system improvements
3. Payment of all agreed upon applicable fees and charges.
4. Compliance with all Ganvood Water Cooperative policies, rules and regulations
If work on the project is not begun within one year, this "Will Serve" letter will become void. (Exhibit
PA-13, letter; Reference Condition 5.05)
The Department of Environmental Quality (DEQ)submitted a letter dated January 17,2007, stating no
objection to the County's acceptance of the preliminary plat, and setting conditions on approval for the
final plat. (Exhibit PA-15)
2.11

Sewage Dispwal. The Applicant proposed individual septic and drainfield for each lot within the
subdivision. In a letter written on May 8, 2006, Kristina Keating of the Panhandle Health District states
that final approval will be given when the following conditions have been met:
PHD receives a letter h m the Department of Environmental Quality (DEQ) stating water services
meet the State of Idaho Standards.
PHD receives a letter from the water purveyor, (Garwood Water Cooperative), stating they will
supply water to the subdivision.
The water source must be stated on the plat as part of the owner's certificate block as required by
Idaho Code 850-1334,
Two signature blocks must be included on the plat for PHD, one to approve the plat and one to lift
the sanitary restrictions as required by Idaho Code $50-1326 to 450-1329..
Blue line copies of the plat including signature page(s) must be provided to PHD.
(Exhibits PA-12, PHD Letter; A-4, Narrative; Reference Condition 5.03)

2.12

Access. Access to southerly lots of Cedar Creek Ranch Estates is provided by one private road, Cedar
Creek Road, with two shared driveways off the private road and one shared driveway off Rimrock
Road. Access to the north lots will be onto Ohio Match Road where adjoining lots will have shared
access at the requirement of Lakes Highway District. In a series of letters, Lakes Highway District
Road Supervisor Joseph H. Wuest stated that if the County approves this subdivision, the Highway
District would request that the County require the Developer address tbe following items:
1. The face of the plat must show the right-of-way width for both Rimrock Road and Ohio
Match Road adjacent to this subdivision at thirty (30) feet from the centerline of the existing
roadway. The plat must also show a ten (1 0) foot perpetual and exclusive Roadway, Drainage
and Utility Easement adjacent to the above described right-of-ways. The Owner's Certificate
must include wording dedicating the right-of-way and the ten (10) foot perpetual and
exclusive Roadway, Drainage and Utility Easement to the public in the name of Lakes
Highway District.
2. The extent of the wet area must be accurately defined and cleared through the Army Corps of
Engineers for encroachment with a road. The Highway District will not accept the interior
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road of Cedar Creek Ranch into its maintenance jurisdiction as it will lie in an area that has a
tendency to flood during the spring of the year. Provisions to keep the private, interior
subdivision road above high water and provide good road base stability will need to be
addressed. The elevation of Rimrock Road and culvert locations will also need to be shown
on the face of the plat.
A copy of the CC&R's will need to be submitted to the Highway District in order for the
District to review the stomwater provisions.
The face of the plat must indicate common accesses for Lots 1 & 2, Lots 3 & 4, and Lots 5 &
6. The site plans must also be submitted to the Highway District for review indicating the
building site locations are situated to reduce vehicles from backing out onto Ohio Match
Road.
Ohio Match Road adjacent to this subdivision is currently a gravel road and the District does
not have funds available in the budget for improvement to Ohio Match Road, adjacent to this
subdivision. However, the developer has agreed to enter into a Road Development
Agreement with the Highway District to improve Ohio Match Road to a twenty-eight foot
wide paved surface from Riirock Road to Cedar Creek Road. Therefore, the District
requests the County require the developer enter into a Road Development Agreement with the
Highway District as a condition of the County granting subdivision approval.
The District requests the Developer grant the Highway District a temporary construction
easement adjacent to Ohio Match Road adjoining Cedar Creek Ranch for the construction of
Ohio Match Road adjacent to the subdivision.
The developer has indicated he will grant additional right-of-way in the vicinity of Cedar
Creek Road to improve the alignment of Ohio Match Road. This will improve the alignment
to a 510 foot curve radius to meet minimum Associated Highway District Standards.
The District has no objections to the common driveways depicted on the face of the plat to
serve Lots 9 through 12, Lots 17 through 20, and Lots 15 and 16, as access through the land is
not now necessary, nor will it be necessary in the future, to provide continuity of a public
road. (Exhibits PA-9, PA-11, & PA-14, Lakes Highway District Letter; ,Reference
Condition 5.02)
At the hearing, the applicant submitfed the signed agreement with Lakes Highwny District
fhaf Pddrerses all of the above (WE-1001).

Fire Protection. The subject site is within the Northern Lakes Fire Protection District. A letter written
August 25,2006 by Dean S. Marcus, F i e Marshall, states that the District approves the subdivision and
has the following requirements:
1. Subdivisions developed in the Fire District require compliance with the Fire Code for fue flows.
There are fue flow systems available in the area of this subdivision.
2. The developer has contacted the Fire District to discuss the required fire flows. A proposal from the
developer, that meets the F i e District's requirements for fire flows, has not been submitted.
3. A water system developed to provide fire flows shall have a minimum of 40,000 gallons of storage.
If the system is used to provide domestic usage, additional storage shall be required. The system
shall provide 1,000 gpm at all fue hydrants. An alternant to providing higher fue flows could be the
installation of residential fire sprinklers.
4. If the developer wants to meet the Idaho Surveying and Ration requirements for an approved water
system, fue hydrants shall be installed so that all driveways are withim 500 feet of a fire hydrant.
F i e hydrants shall be installed with a maximum distance of 1,000 ft between hydrants.
5. An approved marking flag shall be installed on all hydrants.
6. All fue hydrants shall have a 5 inch Ston connector in place of the large diameter, standard 4 !4
inch male thread. The large diameter port shall face the street.
7. Hydrants in a cul-de-sac shall be located at the entrance.
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8. All roads or driveways are considered access mads by the Fire Distrjct. All roads and driveways
shall meet Kootenai County and the Fire District's requirements.
9. All access roads that are longer than 150 feet from a county maintained road shall have an approved
turnaround.
10. When building permits are applied for, driveways shall be designed so Fire District apparatus can
park close enough to the dwelling to deploy a 1SO ft. hose and reach around to the furthest part of
the srructure.
11. When building permits are applied for, additional fue code requirements may be applicable for
access to individual structures and for fire systems in those structures.
12. Addressing installed on dwellings shall be clearly visible from the road fronting the property.
Addressing shall be placed at the entrance to a property when the distance to the dwelling is too far
and not clearly visible.
13. If a Wildfire Mitigation Plan is required by Kootenai County it shall be reviewed by the Fire
District. Maintenance of the mitigation plan shall be addressed.
14. Fees are due the Fire District and shall be paid prior to construction. Fees cover ongoing review of
the project's fue code compliance, additional site inspections, verification of fire hydrant
requirements, locations, and testing if applicable, review of address locations, review of fue access
compliance, review the Wildfue Mitigation Plan if applicable, verification of compliance to approve
occupancy permit and all other issues that need review during development. (Exhibit PA-10,
Northern Lakes Fire Protection District letter; Reference Condition 5.03)
2.14

Conceptual Stormwater Plan. The Applicant has included a Conceptual Stormwater Plan which was
included in the Nanative by the Applicant's professional engineer. Stormwater will be treated in
roadside ditches and allowed to ovefflow to the existing seasonal drainages. Stormwater drainage from
the houses will be directed downhill to the existing drainages. The Stormwater Plan was examined by
Stephanie Blalack, Planner I for Kootenai County Building and Planning Deparbnent. In a rnemo dated
January 8, 2007, Ms. Blalack stated that while she feels the information submitted to date was a good
start, the plan submitted does not demonstrate adequate treatment and erosionlsedimentation control
methods as outlined in the Kootenai County Site Disturbance Ordinance 374 and the Kootenai County
Site Disturbance Plan Requirements for High Risk Site Manual. (Exhibits A-4, Narrative; 5 2 2 & S
23, Memo)
Exhibits EEelOOO through FEE 1007, submitted at the hearing, address the stormwater issue and
approval by Stephanie Blalack or another Kootenai County Planner should be a condition for
project approval.

2.15

Noxious Weeds. In a memo dated June 9, 2006, Weed Specialist Bill Hargrave recommended basic
weed management for Meadow Hawkweed. (Exhibit PA-5, Memo)

2.16

EMS. In a letter dated June 13,2006, Lynn R. Borders, Chief Officer for Kootenai County Emergency
Medical Services stated that the KCEMS has concerns on road access to this project. Cedar Creek Road
as shown on the map along with Ohio Match Road and Rimrock Road do not serve all of the lots as
proposed. It does not show who will maintain the Cedar Creek Road or others that may be cut into the
project. In ordet for emergency services to utilize these toads, they must have an all weather driving
surface, be a minimum of 20' in clear width, and maintained for access year around. Maintenance is a
huge concern for this project. (Exhibit P A 4 letter) The applicant stated that the CC&R's will
completely address the maintenance issues. Review by the county of said CC&R's should be a
condition of projeet approval.

2.17

School District. The project site is within the boundaries of the Lakeland Joint School District 272. In
a letter dated June 1, 2006, Tom Taggart, Director of Business and Support Services, stated that the
4 r\
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District takes no position for or against the development. However, we would ask that the County
strongly encourage the developer to meet with the District to address our concerns and mitigate impacts.
(Exhibit PA-4 letter)
2.18

Public Comment. Prior to the hearing, the Building and Planning Department received ten (10)
comments, nine (9) in opposition and one (1) neutral to this request. (Exhibits P-1 through P-10,
Public Comment). Twelve (12) comment sheets were submitted at the hearing: three (3) from the
applicant's representatives and nine (9) opposed to the application.

2.19

Staff Analysis. This application had some unresolved issues at the writing by the staff. First of all, the
Applicant has not fulfilled the Kootenai County requirement of submitting a Wetland Delineation and
Analysis. There appears to be a major drainage area associated with most of the flat portion of the
property that has an identified high water table. If this area is indeed a wetland, the plat must clearly
identify the extent of the wetlands and show an adequate hydrologic protection zone. Further, while the
narrative stated that water will be supplied by individual wells, the Garwood Water Cooperative issued a
conditional will serve letter. C o ~ e c t i n gto an existing water system requires review of the system and
proposed improvements by the Department of Environmental Quality PEP). This review has yet to be
completed. Finally, an inadequate conceptual stormwater plan was submitted with the application.
While a comprehensive plan is required prior to the start of any infrastructure improvements, the design
on this site would require a more in depth discussion on the how stormwater will be addressed.

2.20

Hearing Examiner Analysis. Many of the above unresolved issues were resolved at the time of the
hearing. A Wetland Delineation and Analysis plat was submitted at the hearing and appears to clearly
identify the extent of the wetlands and show the adequate hydrologic protection zone. Both Garwood
Water Cooperative and DEQ have shown conditional approval of the project. Finally, a conceptual
stormwater plan appears to be included in the exhibits submitted at hearing. Having these reviewed and
approved by the appropriate agencies are proposed conditions of approval (listed below).

III

APPLICABLE LEGAL STAM,ARDS

3.01

Kootenai County Subdivision Ordinance No. 394.
This Ordinance outlines the application requirements and procedures, design standards, the factors to be
considered in deciding approval or denial, notice requirements, financial guarantee requirements and
requirements for establishing non-profit associations to maintain infrastructure and/or common areas.
The following factors are to be considered when evaluating an application, based on the information
presented by the Applicant:

e

The Applicant provided adequate information to determine compliance with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision proposal meets (or is capable of meeting) the requirements of this Ordinance.
The plan, project and proposed lots are capable of meeting all other applicable County ordinances
without variances (e.g. the Zoning, Site Disturbance, Road Naming, Area of City Impact and Flood
ordinances).
The plan, project and proposed lots are capable of meeting the requirements of other agencies.
The proposal will contribute to orderly development of the area. Proposed uses, design and density
are compatible with existing homes, businesses, neighborhoods, and with the natural characteristics
of the area. The subdivision will create lots of reasonable utility and livability, which are capable of
being built upon without imposing an unreasonable burden on future owners. Areas not suited for
development are designated as open space.
Where appropriate, the proposed subdivision will have adequate open space for recreation, wildlife,
agriculture, or timber production. Road c o v e n and disturbance of the terrain, vegetation and

Hearing Examiner's Report Case NO. S-84ZP-06 (Cedar Creek Ranch Estates)

Page 7

drainageways will be minimized and will not result in soil erosion. The design will adequately
address site constraints or hazards and will adequately mitigate any negative environmental, social
or economic impacts.
Services and facilities such as schools, electricity, water, sewer, stormwater management, garbage
disposal, EMS, police and fue protection are feasible, available and adequate. The proposal
includes on and off site improvements, and if necessary payments, to mitigate the impacts of the
subdivision so that it does not compromise the quality, or increase the wst, of public services.
Mitigation actions or fees must be commensurate with the impacts of the subdivision, and fees must
be authorized by law.
Proposed roads, sidewalks and trails establish or adequately contribute to a transportation system for
vehicles, bicycles and pedestrians that is safe, efficient and that minimizes traffic congestion.
The proposal is not anticipated to result in significant degradation of surface or ground water quality
as determined by DEQ.
Public notice and the processing of this application met the requirements set forth in this Ordinance,
County adopted hearing procedures and Idaho Code.
3.02

Kootenai County Zoning OrdinanceNo. 375.
With regard to subdivisions, the Zoning Ordinance specifies minimum lot sizes, open space, setback
and parkiig requirements, and the types of land uses that are permitted in the various land use zones.
The Zoning Ordinance also includes minimum construction standards for driveways and common
driveways.

3.03

Kootenai County Road Naming and Addressing Ordinance No. 301.
With regard to subdivisions, this Ordinance specifies how roads are to be named and requires that new
road names be approved by the Planning Director. Approved road names must be specified on the final
plat map.

3.04

Kootenai County Site Disturbance Ordinance No. 283 and Site Disturbance Plan Requirements for High
Risk Sites (adopted by Resolution No. 97-10).
Management of runoff and control of erosion during construction must be in compliance with this
Ordinance and the associated plan requirements. Plans must be prepared by a "design professional" and
must use calculations that include runoff from the future developed portions of each lot. A Site
Disturbance Permit must be obtained prior to the start of any excavation and a 150% fiancial guarantee
is required.

3.05

Idaho Code 550-1301-1333, Plats; 567-6521, Actions by Affected Persons; $67-6535, Approval/ Denial
Requirements; $67-2343, Notice of Meetings.
Idaho Code 550-1301-$1333 govern platting and the vacation of plats. These sections include
requirements for monumenting, for the size, form and required elements of a plat, for the naming of the
plat, for the owner's certification, and for dedications, recording, and the placing and lifting of sanitary
restrictions. The County Sweyor is required to check the plat and to certify on the plat that it is in
compliance with these sections of Idaho Code.
Idaho Code 867-6521 defmes an "affected person", states that an affected person may request a hearing
on any permit authorized under chapter 65, outlines the actions the Board may take, and provides for
judicial review, if requested, within 28 days after all remedies have been exhausted under local
ordinances.
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Idaho Code 967-6535 requires that the approval or denial be in writing and be accompanied by a
reasoned statement that explains the criteria and standards considered relevant, the relevant contested
facts, and the rationale for the decision based on the factual information contained in the record,
applicable provisions of the Comprehensive Plan, relevant ordinances and laws.
Idaho Code 967-2343 provides general requirements for meeting notices such as the Commissioner's
weekly deliberations.
IV

CONCLUSIONS OF LAW

4.01

The proposed subdivision is in conformance with the Comprehensive Plan Future Land Use Map and
the existing zone classification of Rural, as stipulated in theKootenai County Zoning Code No. 393, and
the Kootenai County Subdivision Ordinance No. 394, because it meets the following requirements df
those ordinances;

4.02

The slope and terrain conditions of the setting are suitable for the proposed subdivision and the proposal
of one homestead for every five (5) to ten (10) acre parcel. The soil conditions elements appear to be
suitable for the proposed subdivision. A storm water and erosion control plan will be required prior
to subdivision improvements to ensure that ground water and surface water are not adversely
affected by the results of subdivision. In addition, the lots will be evaluated for storm water and
erosion control requirements at the time of building permit application.

4.03

'

The proposed subdivision's impact upon existing and proposed facilities and services appears to have
minimal impact as a congestive factor, and recommended conditions of approval will serve to mitigate
any such impacts. Lake's Highway District, Northern Lakes Fire Protection District, Panhandle Health
District, Garwood Water Cooperative, and DEQ have provided requirements for approval.

4.04

Lot sizes in the proposed subdivision are similar in size to other properties in the general area. Road,
sewage, and fire protection provisions have been reviewed by the applicable agencies to assure that the
development results in no adverse impacts to public health, safety and welfare. Those agencies have
recommended specific conditions to be klfilled by the applicant prior to f m l approval; fulfillment of
those conditions with final approval &om the applicable agencies will ensure that public health, safety
and welfare issues are addressed, and the sewer treatment systems will be adequate and possible to be
utilimd.

4.05

The project is not located withii an Area of City Impact. The applicant is responsible for construction
of infrastructure improvements necessary to provide service to the proposed subdivision, and the costs
associated therewith. The subdivision will result in minimal population growth, and therefore, is not
anticipated to have a significant impact on the school district. The proposed subdivision will not result
in the loss of productive agricultural and forestland. The subdivision may have some impact on wildlife
habitat. These impacts need to be balanced, however, with the rights of the property owner, whose
proposed subdivision is in conformance with the zoning of the subject property. Environmental and
economic impacts of the development are mitigated to the extent feasible by proposed conditions, and
there appear to be no negative social impacts associated with the project.

4.06

Due to the allowed uses within the existing zone of the subject property, the subdivision is not
anticipated to have any negative impacts related to air quality, noise levels or light conditions. Water
quality issues are addressed through conditions placed on the development by the Idaho Department of
Environmental Quality and the protections afforded by the Kootenai County Site Disturbance
Ordinance.
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4.07

Notice was provided to surrounding land owners and an opportunity to give testimony was provided in
accordance with Kootenai County Ordinance No. 355,which establishes Hearing Examiners, a Planning
and Zoning Commission and outlines the procedures for the conduct of hearings in accordance with
Idaho Code $67-2343.

4.08

Recommended conditions of approval, as listed below, contain provisions, which ensure that
adequate provision will be made for sanitation facilities, road, drainage facilities for storm water runoff,
necessary easements, and other requirements of the Ordinance prior to final plat approval.

V

RECOMMENDATIONAND PROPOSED CONDITIONS OFAPPROVAL

Based on the Findings of Fact and Conclusions of Law set forth in this documenf the Kootenai County Hearing
Examiner recommends that Case No, 5842P-06, The Cedar Creek Ranch Estates, a request for preliminary
subdivision be APPROVED with the following conditions:
5.01

The terns and conditions placed on this approval shall run with the land and remain valid upon a change
of ownership, or until the approval expires. The Applicant, or future assigns having an interest in the
subject property, shall fully comply with the conditions placed on this approval. This approval is based
on the information presented in the project application, plans and testimony provided as part of this
request, and the approval is limited to that request.

5.02

The Applicant shall comply with the contractual agreement signed with the Lakes Highway District.
HE1001

5.03

The Applicant shall comply with the requirements of the Northern Lakes Fire Protection Districf as
outlined in their letter Exhibit PA-10.

5.04

The Applicant shall comply with the requirements of the Panhandle Health District, as outlined in their
letter Exhibit PA-12.

5.05

The Applicant shall comply with the requirements of the Garwood Water Cooperative as outiined in
their letter, Exhibit PA-13.

5.06

The Applicant shall comply with the requirements of the Department of Environmental Quality as
outlined in their letter, Exbibit PA-15.

5.07

The Applicant shall receive approval by Stephanie Btalack (Planner I) or another Kootenai County
Planner on the conceptual stormwater plan.

5.08

The Applicant shall submit CC&R's that address the EMS concerns. (Exhibit PA-6)

Submitted by:

q301 0 . ~
Date
Hearing Examiner

KOOTENAI COUNTY FLOOD DAMAGE
PREVENTION ORDINANCE NO. 311.
(as amended by Ordinance 333)
AN ORDINANCE OF KOOTENAI COUNTY, IDAHO, A POLITICAL SUBDIVISION OF THE
STATE OF IDAHO, REGULATING DEVELOPMENT IN AND ALTERATION OF FLOODPLAINS
AND FLOODWAYS; PROVIDING FOR TITLE, AUTHORITY, APPLICABILITY, PURPOSE,
PROVIDING DEFINITIONS OF TERMS: PROVIDING PROVISIONS FOR FLOOD HAZARD
REDUCTION; PROVIDING FOR ENFORCEMENT AND ADMINISTRATION; PROVIDING FOR
AMENDMENTS; REPEALING ORDINANCE NO. 285; PROVIDING FOR SEVERABILITY; AND
ESTABLISHING AN EFFECTIVE DATE.
BE IT ORDAINED by the Board of County Commissioners of Kootenai County, Idaho, as follows:
SECTION 1.0
SECTION 2.0
SECTION 3.0
SECTION 4.0
SECTION 5.0
SECTION 6.0
SECTION 7.0
SECTION 8.0
SECTION 9.0
SECTION 1.0
1.1

TITLE, AUTHORITY, APPLICABILITY, AND PURPOSE
DEFINITIONS OF TERMS
PROVISIONS FOR FLOOD HAZARD REDUCTION
ENFORCEMENT AND ADMINISTRATION
AMENDMENTS
ADOPTION OF FLOOD INSURANCE STUDY
REPEAL OF CONFLICTING ORDINANCES
SEVERABILITY
EFFECTIVE DATE

TITLE, AUTHORITY, APPLICABILITY, AND PURPOSE

TITLE

This Ordinance shall be known as the "KOOTENAI COUNTY FLOOD DAMAGE PREVENTION
ORDINANCE."
1.2

AUTHORITY

These regulationsare authorized by Idaho Code 567-6518.
1.3

APPLICABILITY

This Ordinance shall apply to all of the unincorporated area of Kootenai County.
The Flood Insurance Study for the County of Kootenai, Idaho, dated September 1, 1981, September 28,
1984, and July 2, 2004, and any revisions thereto, are hereby adopted by reference and declared to be part
of this Ordinance.
1.4

STATEMENT O F PURPOSE

It is the purpose of this Ordinance to promote the public health, safety, and general welfare, and to
minimize nublic and urivate losses due to flood conditions in soecific areas bv urovisions desizned:
A.
To protect human life and health;
To minimize expenditure of public money and costly flood control projects;
B.
C. To minimize the need for rescue and relief efforts associated with flooding and generally
undertaken at the expense of the general public;

..
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D.
E.
F.

G.
H.
I.
1.5

To minimize prolonged business interruptions;
To minimize damage to public facilities and utilities such as water and gas mains, electric,
telephone and sewer lines, streets, and bridges located in areas of special flood hazard;
To help maintain a stable tax base by providing for the sound use and development of areas of
special flood hazard so as to minimize future flood blight areas;
To ensure that potential buyers are notified that property is in an area of special flood hazard;
To ensure that those who occupy the areas of special flood hazard assume responsibility for their
actions; and
To meet Federal requirements so Kootenai County may participate in the National Flood Insurance
Program.
METHODS O F REDUCING FLOOD LOSSES

In order to accomplish its purposes, this Ordinance includes methods and provisions for:
A.

B.
C.
D.
E.

F.

Restricting or prohibiting uses which are dangerous to health, safety, and property due to water or
erosion hazards, or which result in damaging increases in erosion or in flood heights or velocities;
Requiring that uses vulnerable to floods, including facilities which serve such uses, be protected
against flood damage at the time of initial construction;
Controlling the alteration of natural flood plains, stream channels, and natural protective barriers,
which help accommodate or channel flood waters;
Controlling filling, grading, dredging, and other development which may increase flood damage;
Preventing or regulating the construction of flood barriers which will unnaturally divert flood
waters ormay increase flood hazard in other areas; and
Requiring adherence to the Site Disturbance Ordinance for erosion and sediment control and storm
water management.

SECTION 2.0

DEFINITIONS O F TERMS

Unless specifically defined below, words or phrases used in this Ordinance shall be interpreted so as to
give them the meaning they have in common usage and to give this Ordinance its most reasonable
application.
Words in the present tense include the future tense; words in the singular number include the plural, and
words in the plural number include the singular; the word "shall" is mandatory and not discretionary, and
the word "may" is permissive.
ACCESSORY LIVING UNIT. A building or portion(s) of a building, located on the same lot, but
separate from the principal dwelling with at least 220 square feet of habitable space, with plumbing for a
sink, toilet or bathing facilities and which does not meet the definition of a storage unit.
ADMINISTRATOR. The person designated by the Board of County Commissioners as being
responsible for processing and coordinating this Ordinance. The term can apply to the Planning Director
or the Planning Director's designee.
APPEAL. A request for a review of the Administrator's interpretation of any provision of this-Ordinance,
AREA OF SPECIAL FLOOD HAZARD. This is the 100-year floodplain subject to a one- percent or
greater chance of flooding any given year. The boundaries of the Area of Special Flood Hazard consist of
the greater of the following: Areas designated as Zone A on the Flood Insurance Rate Map (FIRM),the
greatest flood of record, or best available data as provided by FEMA or another authoritative source.

Flood Damage Prevention Ordinance

Page 2 of 17

BASE FLOOD. (Generally referred to as the 100-year flood.) This is the flood having a one percent
chance of being equaled or exceeded in any given year. Designation on maps always includes the letters
A or V.
BASE FLOOD ELEVATION. Height of floodwaters during discharge of the base flood as indicated on
the Flood Insurance Rate Maps, or as designated by FEMA or another authoritative source, or the height
of floodwaters during the largest flood of record, whichever is higher. The base flood elevation is
measured in feet using the National Geodetic Vertical Datum.
BASEMENT. Any area of a structure, including a crawl space, having a floor, finished or unfinished,
below grade (ground level) on all sides. National Flood Insurance Program (NFIP) regulations do not
permit a building in an area of special flood hazard to have a basement below the base flood elevation.
CRAWL SPACE. The area inside an enclosed foundation area between the top of the grade and the
lowest horizontal structural member. Crawl space height in areas of special flood hazard cannot be more
than four (4) feet and a crawl space cannot be below grade on all four sides.
DEVELOPMENT. Any manmade change to improved or unimproved property, including but not limited
to structures, mining, dredging, filling, excavation, or drilling operations located within the area of special
flood hazard.
ELEVATION CERTIFICATE. A form supplied by the Federal Emergency Management Agency
(FEMA) which is used to document important elevation information for buildings within areas of special
flood hazard.

ENCLOSED FOUNDATION AREA. Any area consisting of three or more solid foundation walls that
create an enclosed area below the lowest floor.
FIRM. See definition of Flood Insurance Rate Map.
FEMA. Federal Emergency Management Agency.
FLOOD OR FLOODING. General and temporary condition of partial or complete inundation of
normally dry areas from:
The overflow of inland water, andlor
A.
The unusual and rapid accumulation of runoff or surface waters from any source.
B.
FLOOD INSURANCE RATE MAP (FIRM). The official map on which the Federal Insurance
Administration has delineated both the areas of special flood hazard and the risk premium zones
applicable to the County.
FLOOD INSURANCE STUDY. The official report provided by the Federal Insurance Administration
that includes flood profiles, the Flood Boundary-Floodway Map, and the water surface elevation of the
base flood.
FLOOD RESISTANT MATERIALS. Any building materials capable of withstanding direct and
prolonged contact with floodwaters without sustaining significant damage. Flood resistant materials are
outlined in FEMA publication FIA-TB-2.
FLOODWAY. The channel of a river or other watercourse and the adjacent land areas that must be
reserved in order to discharge the base flood. Floodways are identified in the Flood Insurance Study, on
maps provided by FEMA or by other authoritative sources.
Flood Damage Prevention Ordinance
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GRADE. Ground level.
LOWEST FLOOR. The floor of the lowest enclosed area (including a basement). For the purpose of
elevation, the top of the lowest floor is the top of the sub-floor or the top of a concrete slab. A crawl
space is not considered a building's lowest floor, provided that such enclosure is less than four (4) feet in
height, and is at or above grade (ground level) on at least one side.
LOWEST HORIZONTAL STRUCTURAL MEMBER. The lowest horizontal structural member shall be
considered to be the bottom of the lowest floor joist of the lowest floor, the bottom of the concrete slab
for slab on grade structures, or similar structural floor member, whichever is lowest.
MANUFACTURED HOME. A structure, transportable in one or more sections, which is built on a
permanent chassis and is designed for use with or without a permanent foundation when connected to the
required utilities. The term "manufactured home" does not include park trailers, travel trailers, and other
similar vehicles.
NATURAL GRADE. The natural state of the land before any manmade alterations, including but not
limited to, dredging, filling, excavation, or drilling operations.
NEW CONSTRUCTION. For the purpose of this Ordinance, new construction means any improvement
to any property, including, but not limited to, new structures and improvements to existing structures.
NONRESIDENTIAL STRUCTURE. Any structure which is not used for residential purposes or which is
not considered accessory to a residential use (garage, barn, etc.). Examples of nonresidential structures
include, but are not limited to, commercial, industrial, and community buildings.
PUBLIC WATER SYSTEM. A water system serving 10 or more residences or 25 or more people, more
than 60 days per year.
RECREATIONAL VEHICLE. A vehicle which is:
A.
Built on a single chassis;
400 square feet or less when measured at the largest horizontal projection;
B.
.Designed
to be self-propelled or permanently towable by a light duty truck; and
C.
D.
Designed primarily not for use as a permanent dwelling but as temporaly living quarters for
recreational, camping, travel, or seasonal use.
RESIDENTIAL ACCESSORY STRUCTURE. Separate structures which are accessory to and detached
from a residential structure, including but not 'limited to, a garage, barn, or storage shed. Residential
accessory structures do not include accessory living units.
RESIDENTIAL STRUCTURE. Any building that contains living facilities, including provisions for
sleeping, eating, cooking and sanitation. This definition includes Accessory Living Units.
SANITARY SEWAGE DISPOSAL SYSTEM. The components that make' up a sewage system,
including septic tanks, pumps, lines, and drain fields.
START OF CONSTRUCTION. Includes substantial improvements and means the date the building
permit was issued, provided the actual start of construction, repair, reconstruction, placement, or other
improvement was within 180 days of the permit date. The actual start is either the first placement of
permanent construction of a structure on a site, such as the pouring of slab or footing, the installation of
Flood Damage Prevention Ordinance
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piles, the construction of columns, or any work beyond the stage of excavation, or the placement of a
manufactured home on a foundation. Permanent construction does not include land preparation, such as
clearing, grading and filling; nor does it include the installation of streets andlor walkways; nor does it
include excavation for a basement, footings, piers, or foundations or the erection of temporary forms; nor
does it include the installation on the property of accessory buildings, such as garages or sheds not
occupied as dwelling units or not part of the main structure.
STRUCTURE. A walled and roofed building including a gas or liquid storage tank that is principally
above ground.
SUBSTANTIAL IMPROVEMENT. Any repair, reconstruction, or improvement of a structure, the cost
of which equals or exceeds 50 percent of the market value of the structure either:
A. Before the improvement or repair is started, or
B. If the structure has been damaged and is being restored, before the damage occurred. For the
purposes of this definition "substantial improvement" is considered to occur when the first
alteration of any wall, ceiling, floor, or other structural part of the building commences, whether or
not that alteration affects the external dimensions of the structure.
The term does not, however, include either:
Any project for improvement of a structure to comply with the existing codes; andlor
D. Any alteration of a structure listed on the National Register of Historic Places or a State Inventory
of Historic Places, providing the alteration will not preclude the structure's continued designation
as a historic structure.

C.

Market value of the existing structure shall be considered to be the most current value of the structure as
determined by the Assessor's Office, or in a certified appraisal from a licensed appraiser. The value of
the proposed work shall be determined using the Building Department's valuation as figured in
establishing the Building Permit fees. Improvements completed within the previous 5-year perlod shall
be counted cumulatively.
VARIANCE. For the purposes of this definition, a variance means a grant.of relief from a requirement of
this Ordinance.
SECTION 3.0

PROVISIONS FOR FLOOD HAZARD REDUCTION

Section 3.1
General Standards
Section 3.2
Specific Standards
A. Residential Structures
B. Residential Accessory Structures
C. Nonresidential Structures
D. Manufactured Homes
E. Recreational Vehicles
F. Land Division, Mobile Home Parks and Planned Unit Developments
G . Placement of Fill in Areas of Special Flood Hazard
H. Floodways
I. Alteration and Maintenance of Watercourses
J. Other Activities
For lots created after September 14, 1999, no construction is permitted in areas of special flood hazard,
except construction pursuant to Section 3.2.1. of this Ordinance (Alteration and Maintenance of
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Watercourses). For lots legally created and recorded prior to September 14, 1999, the following standards
apply:
3.1

GENERAL STANDARDS

Building sites shall be reasonably safe from flooding.
New construction and improvements to existing structures shall be adequately anchored to prevent
flotation, collapse or lateral movement of the structure.
Building materials shall be resistant to flood damage. Below base flood elevation, materials must
meet FEMA requirements for "Flood Resistant Materials." Information on flood resistant materials
is outlined in FEMA publication FIA-TB-2.
Construction shall use methods and practices that minimize or eliminate flood damages.
Electrical, heating, ventilation, plumbing, air conditioning equipment, above ground storage tanks
and other service facilities shall not he located below the base flood elevation.
Design and implementation of utility systems required for developmeni are subject to approval.
All new and replacement water supply systems shall be designed to minimize or eliminate
infiltration of floodwaters into the system. If any portion of a public water system is in an area of
special flood hazard, an Emergency Flood Response Plan must be developed and provided to DEQ,
Kootenai County and Panhandle Health District. This plan must be implemented in the event that
flood waters threaten to contaminate the water system, and must include a) written instructions to
the operator addressing circumstances necessitating shutdown of the water system, b) instructions
for disinfecting and testing the system prior to start-up, and c) a protocol for notifying DEQ, the
Health District and all users when the water system is at risk of being contaminated.
New community or individual sanitary sewage disposal systems shall be located outside areas of
special flood hazard.
If there is no alternative to locating a replacement sanitary sewage disposal system within an area of
special flood hazard, the system shall be designed and located to minimize or eliminate both the
infiltration of flood waters into the system, and discharge from the system into flood waters. The
determination that there is no alternative will be made by Kootenai County with input from the
Health District andlor DEQ.
Prior to issuance of County permits all required Federal and State permits must be received.
New development shall not increase flood heights.
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3.2

SPECIFIC STANDARDS

A.

RESIDENTIAL STRUCTURES
For lots created and recorded after September 14, 1999, no construction is permitted within the
Area of Special Flood Hazard. On lots legally created and recorded prior to September 14, 1999,
new and replacement residential structures, accessory living units, and all improvements to
residential structures, regardless of whether they meet the definition of a "substantial
improvement", shall have the top of the lowest floor, including the floor of an attached garage or
basement, elevated a minimum of three (3) feet above the base flood elevation.
Substantial improvements to residential structures shall be required to elevate the new
improvement and the existing structure so that the top of the lowest floor, including the floor of an
attached garage or basement, is a minimum of three (3) feet above the base flood elevation.
Solid perimeter foundation walls are allowable only if the lowest horizontal structural member is
four (4) feet or less above grade. Enclosed foundation areas below the lowest floor that are subject
to flooding are prohibited, except crawl spaces less than four (4) feet in height, that are not below
grade on all sides, and which are designed to automatically equalize hydr0stat.i~ flood forces on
exterior walls by allowing for the entry and exit of floodwaters. At least one side of the crawl space
must be at grade (e.g, the same grade inside and outside the foundation) to allow for drainage of
flood waters. Designs for meeting this requirement must either be certified by a registered
professional engineer or architect or must meet or exceed the following minimum criteria:
(1) A minimum of two openings on different sides of each enclosed area, having a total net area
of not less than one square inch for every square foot of enclosed area subject to flooding
shall be provided.
(2) The bottom of all openings shall be no higher than one foot above lowest adjacent grade.
(3) Fill may be used to elevate the grade next to foundation walls providing the fill meets the
requirements of Section 3.2.G of this Ordinance.
Openings
may be equipped with screens, louvers, or other coverings or devices provided
(4)
that they permit the automatic entry and exit of floodwaters.
If the lowest horizontal structural member is more than four (4) feet above grade, the residential
structure shall not be built on solid foundation walls, but shall be constructed on piers, posts, or
piles. With the exception of structural piers, posts or piles, the space below the lowest floor must
be free of obstruction. Single layer open wood lattice work or light mesh insect screening is
permissible below the lowest floor. Exceptions to the pier, post, or pile construction are as follows:
(5) Solid foundations under masonry chimneys are permissible.
( 6 ) Solid perimeter foundation walls may be permitted for an enclosed access way to the
structure. Such access ways must meet the same requirements for openings as crawlspaces.
(7) Solid foundation walls that do not create an enclosed foundation area (one or two walls) are
acceptable provided that the walls are engineered and constructed to withstand the
hydrodynamic pressure of water velocity and debris and ice flow.
Where base flood elevation data is not available either through the Flood Insurance Study or from
another authoritative source, applications for building permits shall be reviewed to assure that
proposed construction will be reasonably safe from flooding. The test of reasonableness is a local
judgment and includes use of historical data, high water marks, photographs of past flooding, etc.,
where available. In such locations, the top of the lowest floor of structures must be elevated at least
four (4) feet above the highest adjacent natural grade.
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B.

RESIDENTIAL ACCESSORY STRUCTURES
For lots created and recorded after September 14, 1999, no construction is permitted within the
Area of Special Flood Hazard. On lots legally created and recorded prior to September 14, 1999:
(1) Separate structures which are accessory to a residential use (e.g. garage, barn) are not
required to be elevated as outlined in subsection A, above. Residential accessory structures
do not include Accessory Living Units.
(2) Crawl spaces or other enclosed foundation areas cannot be below grade on all sides. At least
one side must be at grade to allow for drainage of floodwaters.
Such structures shall be designed to automatically equalize hydrostatic flood forces on
(3)
exterior walls by allowing for the entry and exit of floodwaters. Designs for meeting this
requirement must either be certified by a registered professional engineer or must meet or
exceed the following minimum criteria:
(a) A minimum of two openings on different sides of the enclosed area, having a total net
area of not less than one square inch for every square foot of enclosed area subject to
flooding shall be provided.
(b) The bottom of all openings shall be no higher than one foot above lowest adjacent
grade.
(c) Openings may be equipped with screens, louvers, or other coverings or devices
provided that they permit the automatic entry and exit of floodwaters.
(4)

C.

As part of any addition to an existing residential accessory structure, the existing structure
must meet the requirements for .openings as outlined above.

NONRESIDENTIAL STRUCTURES
For lots created and recorded after September 14, 1999, no construction is permitted within the
Area of Special Flood Hazard. On lots legally created and recorded prior to September 14, 1999,
new and replacement non-residential structures, and all improvements to non- residential
structures, regardless of whether they meet the definition of a "substantial improvement", shall
have the top of the lowest floor, including the floor of an attached garage or basement, elevated a
minimum of three (3) feet above the base flood elevation.
Substantial improvements to non-residential structures shall be required to elevate the new
improvement and the existing structure so that the top of the lowest floor, including the floor of an
attached garage or basement, is a minimum of three (3) feet above the base flood elevation.
Solid perimeter foundation walls are allowable only if the lowest horizontal structural member is
four (4) feet or less above grade. Enclosed foundation areas below the lowest floor that are subject
to flooding are prohibited, except crawl spaces less than four (4) feet in height, that are not below
grade on all sides, and which are designed to automatically equalize hydrostatic flood forces on
exterior walls by allowing for the entry and exit of floodwaters. At least one side of the crawl space
must be at grade (e.g. the same grade inside and outside the foundation) to allow for drainage of
flood waters. Designs for meeting this requirement must either be certified by a registered
professional engineer or architect or must meet or exceed the following minimum criteria:
(1)
A minimum of two openings on different sides of each enclosed area, having a total net area
of not less than one square inch for every square foot of enclosed area subject to flooding
shall be provided.
(2) The bottom of all openings.shall be no higher than one foot above lowest adjacent grade.
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(3)
(4)

Fill may be used to elevate the grade next to foundation walls providing the fill meets the
requirements of Section 3.2.G of this Ordinance.
Openings may be equipped with screens, louvers, or other coverings or devices provided
that they permit the automatic entry and exit of floodwaters.

If the lowest horizontal structural member is more than four (4) feet above grade, the structure shall
not be built on solid foundation walls, but shall be constructed on piers, posts, or piles. With the
exception of structural piers, posts or piles, the space below the lowest floor must be free of
obstruction. Single layer open wood lattice work or light mesh insect screening is permissible
below the lowest floor. Exceptions to the pier, post, or pile construction are as follows:
(5) Solid foundations under masonry chimneys are permissible.
(6) Solid perimeter foundation walls may be permitted for an enclosed access way to the
structure. Such access ways must meet the same requirements for openings as crawlspaces.
(7) Solid foundation walls that do not create an enclosed foundation area (one or two walls) are
acceptable provided that the walls are engineered and constructed to withstand the
hydrodynamic pressure of water velocity and debris and ice flow.
Where base flood elevation data is not available either through the Flood Insurance Study or from
another authoritative source, applications for building permits shall be reviewed to assure that
proposed construction will be reasonably safe from flooding. The test of reasonableness is a local
judgment and includes use of historical data, high water marks, photographs of past flooding, etc.,
where available. In such locations, the top of the lowest floor of structures must be elevated at least
four (4) feet above the highest adjacent natural grade.

D.

MANUFACTURED HOMES

All manufactured homes to he placed or substantially improved within A Zones on the FIRM shall
be elevated on a permanent foundation in compliance with Sections 3.1 and 3.2.A.
E.

RECREATIONAL VEHICLES

Recreational vehicles shall not be used as dwellings, shall meet the requirements of the Kootenai
County Zoning Ordinance and all its subsequent amendments, and, in addition, when placed on
sites within A Zones on the community's FIRM shall be:
(1)
(2)

On site for fewer than 120 consecutive days within one year; and
Fully licensed and ready for highway use, be on its wheels or jacking system, be attached to
the site only by quick disconnect type utilities and security devices, and have no attached
additions.
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F.

LAND DIVISION, MOBILE HOME PARKS, AND PLANNED UNIT DEVELOPMENTS
All lots created after September 14, I999 shall have a building site that is a minimum of 4000
square feet in size and accessible by a driveway which meets the minimum standards of the Zoning
Ordinance all located outside of any Area of Special Flood Hazard. Such building sites shall not be
created by placing fill within the Flood Hazard Area.

If platted, the face of the plat shall indicate the location of any Area of Special Flood Hazard within
the boundaries of the plat and a note shall be placed on the plat restricting development to areas
outside the designated Area of Special Flood Hazard. Such areas shall be preserved as open space
and left in their natural condition.
In addition, the following provisions shall be met:
(I) All projects shall be consistent with the need to minimize flood damage, and shaIl be
reasonably safe from flooding;
(2) All projects shall have utilities and facilities such as sewer, gas, electrical, and water systems
located and constructed to minimize flood damage. If any portion of a public water system is
in an area of special flood hazard, an Emergency Flood Response Plan must be developed
and provided to DEQ, Kootenai County and Panhandle Health District. This plan must be
implemented in the event that flood waters threaten to contaminate the water system, and
must include a) written instructions to the operator addressing circumstances necessitating
shutdown of the water system, b) instructions for disinfecting and testing the system prior to
start-up, and c) a protocol for notifying DEQ, the Health District and all users when the
water system is at risk of being contaminated.
(3) All projects shall have adequate drainage provided to reduce exposure to flood damage;
(4) Where base flood elevation data has not been provided or is not available from another
authoritative source, it shall be generated by the developer's engineer for projects which
contain at least 5 lots or 5 acres (whichever is less).
(5) All projects shall include a maintenance plan that includes the cleaning and maintenance of
culverts, ditches, and drainage swales to reduce the risk of flood damage. Maintenance
activities must be carried out in accordance with all Federal, State, and local regulations and
all required permits must be obtained.
(6) For each project, if a public entity will not he responsible for maintenance, a maintenance
entity, such as a homeowners association or utility corporation, shall be established. If
maintenance requirements are not met, the County may contract to have the maintenance
done at the expense of the responsible party(s). The County may also take enforcement
measures as provided by law.
G.

PLACEMENT OF FILL IN AREAS OF SPECIAL FLOOD HAZARD
(I)

(2)

Fill used to elevate structures or any other fill must be placed and compacted in accordance
with the requirements of the Uniform Building Code and the Site Disturbance Ordinance.
Such fill must he compacted for at least 15 feet beyond the limits of any structure placed on
it, and;
After placement and compaction, fill must be protected from erosion and scour by rip rap or
sod forming grass or equivalent vegetation.
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H.

FLOODWAYS
Located within areas of special flood hazard are areas designated as floodways. The floodway is
an extremely hazardous area due to the velocity of flood waters which carry debris, potential
projectiles, and erosion potential. Therefore, encroachments including, but not limited to fill, new
construction, substantial improvements and other development are prohibited. The only exception
to this prohibition shall be for access roads to cross the floodway, provided the following criteria
are met:
(1) There are no alternative access ways which do not encroach on the floodway;
(2) The access is configured to minimize the encroachment on the flood plain and floodway;
(3) Plans prepared by an appropriate design professional, licensed by the State of Idaho, must be
submitted, certifying that the encroachment is designed to discharge the base flood without
any increase in the flood level, and that the encroachment is designed to minimize
obstructions from flood debris that would reduce the flow capacity.

I.

ALTERATION AND MAINTENANCE OF WATERCOURSES
Stream and channel maintenance in areas of special flood hazard may be necessary, for example,
when rock and other debris restrict the flow of floodwaters. The cleaning of this debris and the
creation of sediment pools will be carried out in accordance with all applicable Federal, State, and
local regulations and all necessary permits shall be obtained with copies provided to Kootenai
County.
The following are required before an alteration of any watercourse:
(1) Notify adjacent property owners within one-half (%) mile upstream and downstream from
the project boundaries, any affected cities, and the Idaho Department of Water Resources
prior to any alteration, maintenance, or relocation of a watercourse, and submit evidence of
such notification, along with any required permits, to the Federal Insurance Administrator
and Kootenai County.
(2) Require that maintenance be provided within the altered or relocated portion of said
watercourse so that the flood carrying capacity is not diminished.
The provisions of this section do not apply to the routine removal of debris or navigational-hazards.

J.

OTHER ACTIVITIES
Any construction or development activity within Areas of Special Flood Hazard other than those
specifically permitted by this ordinance shall be prohibited unless all of the following criteria are
met:
(1) The activity shall not result in any decrease in flood storage capacity during discharge of the
base flood.
The
activity shall not impair the natural and beneficial functions of the floodplain.
(2)

Flood Damage Prevention Ordinance

Page Il of 17

SECTION 4.0 ENFORCEMENT AND ADMINISTRATION
Section 4.1 Permit Required
Section 4.2 Designation and Duties of the Administrator
Section 4.3 Hazards
Section 4.4 Warning and Disclaimer of Liability
Section 4.5 Abrogation and Greater Restrictions
Section 4.6 Penalties for Noncompliance
Section 4.7 Variances and Appeals

4.1

,

PERMIT REQUIRED

As required by other Kootenai County ordinances, a building or site disturbance permit shall be obtained
before construction or development begins within any area of special flood hazard. In addition to any
information required by other County Ordinances, the applicant shall provide sufficient information to
conclusively demonstrate compliance with the provisions of this Ordinance. At a minimum, this shall
include the following:
Fully completed, pre and post construction Elevation Certificates for each structure.
Certification by a registered professional engineer that any structural fill has been appropriately
compacted;
A description of the extent to which any watercourse will be altered or relocated as a result of the
(C)
. .
proposed development;
(D) Any additional information required by the Administrator.
(A)
(B)

4.2

DESIGNATION AND DUTIES OF THE ADMINISTRATOR

The Board of County Commissioners shall appoint an Administrator in and for Kootenai County to
administer and implement this Ordinance by granting or denying permit applications in accordance with
its provisions. Duties of the Administrator or his duly appointed representative shall include, but not be
limited to:
A.

PERMIT REVIEW
(1)
(2)
(3)

B.

(C)

Review all development permits to determine that the permit requirements of this Ordinance
have been satisfied.
Review all development permits to determine that all necessary permits have been obtained
from the Federal, State, or local governmental agencies from which prior approval is
required.
Review all development permits to determine if the proposed development is located in the
floodway. If located in the floodway, assure that the encroachment provisions of Section
3.2.H are met.

INFORMATION TO BE OBTAINED AND MAINTAINED
(1)

For all construction in areas of special flood hazard, the Administrator shall require and
maintain fully completed pre and post construction elevation certificates.

(2)

Maintain for public inspection all records pertaining to the provisions of this Ordinance.

INTERPRETATION AND USE OF OTHER DATA

Flood Damage Prevention Ordinance
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I

In the interpretation and application of this Ordinance, all provisions shall be:
(I) Considered as minimum requirements;
(2) Liberally construed in favor of the governing body; and
(3) Deemed neither to limit nor repeal any other powers granted under State statutes.
The Administrator shall also make interpretations, where needed, as to exact location of the
boundaries of the areas of special flood hazards and floodways (for example, where there appears
to be a conflict between a mapped boundary and actual field conditions), and shall consider new
information provided by FEMA or other authoritative sources. The person contesting the location
of the boundary shall be given a reasonable opportunity to appeal the interpretations.
4.3

HAZARDS

Whenever the Administrator determines that an existing fill, stream, ditch, culvert, or other situation on
private property has become a hazard to life and limb, endangers other property, or adversely affects the
safety, use, or stability of a public or private access or drainageway, the Administrator may require the
property ownerfs) to eliminate the hazard. The Administrator shall give notice in writing to the owner or
other person(s) or agent(s) in control of the property. Within the period specified in the notice, the
ownerfs) or their agent(s) shall have the hazard corrected.
If the required corrections have not been completed by the specified date, the County may contract to
have the work completed at the owner's expense. The County may also take additional enforcement
measures as provided by law.
4.4

WARNING AND DISCLAIMER O F LIABILITY

The degree of flood protection required by this Ordinance is considered reasonable for regulatory
purposes and is based on scientific and engineering considerations. Larger floods can and will occur on
rare occasions. Flood heights may be increased by man-made or natural causes. This Ordinance does not
imply that land outside the areas of special flood hazards, or uses permitted within such areas, will be free
from flooding or flood damages. This Ordinance shall not create liability on the part of Kootenai County,
any officer or employee thereof, or the Federal Insurance Administration for any flood damages that
result from reliance on this Ordinance or any administrative decision lawfully made hereunder.
4.5

ABROGATION AND GREATER RESTRICTIONS

This Ordinance is not intended to repeal, abrogate, or impair any existing easements, covenants, or deed
restrictions. However, where this Ordinance and another ordinance, easement, covenant, or deed
restriction conflict or overlap, whichever imposes the more stringent restrictions shall prevail.
4.6

PENALTIES FOR NONCOMPLIANCE

No structure or land shall hepeafter be constructed, located, extended, converted, or altered without full
compliance with the terms of this Ordinance and other applicable regulations. Violation of the provisions
of this Ordinance by failure to comply with any of its requirements (including violations of-conditions
and safeguards established in connection with conditions) shall constitute a misdemeanor. Any person
who violates this Ordinance or fails to comply with any of its requirements shall upon conviction thereof
be fined not more than $300 or imprisoned for not more than 180 days, or both, for each violation, and in
addition shall pay all costs and expenses involved in the case. Each day the violation exists shall
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constitute a separate offense. Nothing herein contained shall prevent Kootenai County from taking such
other lawful action as is necessary to prevent or remedy any violation.
4.7

VARIANCES AND APPEALS

A variance is a grant of relief from a requirement of this Ordinance.
An appeal is a request for review of a decision made in the administration or enforcement of this
Ordinance. The appeal process allows the applicant to present their request to the Hearing Examiner and
the Board of County Commissioners, who may alter a decision made regarding provisions of this
Ordinance.
A.

APPLICATION REQUIREMENTS

The following items constitute a complete application:
(1)

(2)
(3)
(4)
(5)
(6)

B.

Completed application fonn signed by the property owner;
Fees;
Photos of the site, including the area that pertains to the variance or appeal (if applicable);
Vicinity map;
A narrative that includes: a) a written explanation of the variance or appeal that is requested,
b) the applicable sections of this ordinance, and c) for variances, an explanation of how the
request meets the approval standards and conditions outlined in this section;
A site plan for the property, drawn to scale, showing a north arrow, property lines, structures,
driveways, surface water, retaining walls, easements, rights-of-way, wells, sewage systems,
slopes, stormwater systems and other items as may be required by the County. The
maximum allowable size of the site plan is 11" x 17".

PROCEDURE FOR REQUESTING A VARIANCE OR APPEAL

Pre-application conference with a Planner.
(2) Applicant submits complete application and fees.
(3) Planning Department submits application and attachments to applicable agencies for review
and letter of comment. Agencies have 30 days to submit comments.
Application
is reviewed by staff and scheduled for public hearing.
.(4)
Planner
provides
Applicant with a notice of hearing and adjacent property owner mailing
(5)
instructions. Planning Department publishes the notice in the local newspaper at least 15 days
prior to the hearing.
Planner
prepares staff report and posts the hearing notice at the site at least 7 days prior to
6)
hearing.
(7) At the hearing, the Applicant presents the request and demonstrates that it meets all
requirements.
(8) Hearing Examiner recommends approval or denial, or may table the request for additional
information, further study or hearing. If the request is not tabled, the Hearing Examiner must
make a recommendation within 2 weeks of the hearing. If the request is tabled, action
(approval, denial, hearing scheduled) must be taken within 6 weeks of the hearing, unless
otherwise approved in writing by the Applicant. The Hearing Examiner may recommend
conditions of approval.
(9) Board of County Commissioners receive the Hearing Examiner's recommendation and must
take one of the following actions: a) approve the request, b) deny the request, c) table the
request, or d) hold their own public hearing and then make a decision. If the request is tabled
(I)

Flood Damage Prevention Ordinance

Page 14 of

17

a decision must be made within 6 weeks of the Hearing Examiner's recommendation, unless
otherwise approved in writing by the Applicant. If the request is not tabled, or a hearing
scheduled, a decision must be made within 4 weeks of the recommendation. The Board may
issue conditions of approval.
(10) The County issues an Order of Decision, which is signed by the Board of Commissioners.

C.

APPROVAL STANDARDS AND CONDITIONS FOR VARIANCES

There are no absolute criteria for granting variances to this Ordinance
A variance should not be considered a right or special privilege, but may be granted only upon a showing
of undue hardship and that the variance is not in conflict with the public interest. The issuance of
variances is for flood plain management purposes only; the granting of a variance will not reduce flood
insurance premiums, which are determined by statute according to actuarial risk.
(1)

The granting of variances is generally limited to new construction and substantial
improvements on lots of one-half acre or less, contiguous to and surrounded by lots with
existing structures constructed below the base flood level. As the lot size increases beyond
one-half acre, the technical justification required for issuing a variance increases.

(2)

Variances may be issued for the reconstruction, rehabilitation, or restoration of structures
listed on the National Register of Historic Places or the State Inventory of Historic Places,
upon determination that the proposed work will not preclude the structure's continued
designation as an historic structure, and that the variance is the minimum necessary to
preserve the historic character and design of the structure.

(3)

Variances shall not be issued within a designated floodway if any increase in flood levels
during the base flood discharge would result.

(4)

Variances shall only be issued upon a determination that the variance is the minimum
necessary, considering the flood hazard, to afford relief.

(5)

Variances shall only be issued upon:
(a) A showing of good and sufficient cause;
(b) A determination that failure to grant the variance would result in exceptional hardship
to the applicant;
(c) A determination that the granting of a variance will not result in increased flood
heights, will not harm other properties, will not result in additional threats to public
safety or result in extraordinary public expense, and will not create nuisances, cause
fraud on or victimization of the public, or conflict with existing laws or ordinances;
A
determination that adequate measures will be taken to minimize flood damage.
(d)

(4)

In reviewing applications, the Hearing Examiner and Board shall consider all technical
evaluations, all relevant factors, standards specified in other sections of this Ordinance, and:
(a) The danger that materials may be swept onto other lands to the injury of others;
(b) The danger to life and property due to flooding or erosion damage;
(c) The susceptibility of the proposed facility and its contents to flood damage and the
effect of such damage on the individual owner;
(d) The importance of the services provided by the proposed facility to the community;
(e) The necessity to the facility of a waterfront location, where applicable;
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(0 The availability of alternative locations for the proposed use which are not subject to
(g)
(h)
(i)
(i)

(k)

flooding or erosion damage;
The compatibility of the proposed use with existing and anticipated development;
The compatibility of the proposed use to the comprehensive plan and floodplain
management program for that area;
The safety of access to the property in times of flood for ordinary and emergency
vehicles;
The expected heights, velocity, duration, rate of rise, and sediment transport of the
flood waters expected at the site; and
The costs of providing governmental services during and after flood conditions,
including maintenance and repair of public utilities and facilities such as sewer, gas,
electrical, and water systems, and streets and bridges.

(7)

Any applicant to whom a variance is granted shall be given written notice, signed by the
chairman of the Board of County Commissioners, that a) the issuance of a variance is for
flood plain management purposes only and that it will not affect flood insurance premium
rates that are determined by statute according to actuarial risk, b) the issuance of a variance
to construct a structure below the base flood level will result in increased premium rates for
flood insurance up to amounts as high as $25 for $100 of insurance coverage, c) that such
construction below the base flood level increases risks to life and properly, and d) that the
County is not liable for any flood damages that result. Such notification must be maintained
with the record of the variance action.

(8)

In approving a variance, the Hearing Examiner or Board of County Commissioners may
attach conditions to further the purposes of this Ordinance. Violation of such conditions,
when made a part of the terms under which the variance is granted, shall be deemed a
violation of this Ordinance and shall render the variance null and void.

9)

The County shall maintain the records of all variance and appeal actions, including
justification for their issuance, and report any variances issued in its annual report to the
Federal Insurance Administrator.

SECTION 5.0

AMENDMENTS

Amendments to this Ordinance may be proposed at any time by the Administrator, Planning Commission,
Board of County Commissioners, or the general public.
SECTION 6.0

ADOPTION OF FLOOD INSURANCE STUDY

The Flood Insurance Study for the County of Kootenai, Idaho, dated September 1, 1981, September 28,
1984, and July 2, 2004, and any revisions thereto, are hereby adopted by reference and declared to be part
of this Ordinance.
SECTION 7.0

REPEAL OF CONFLICTING ORDINANCES

This Ordinance shall repeal Kootenai County Ordinance No. 285.
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SECTION 8.0

SEVERABILITY

If any section, subsection, paragraph, sentence, clause, or phrase of this Ordinance should be declared
invalid for any reason whatsoever, such decision shall not affect the remaining portions of this Ordinance
which shall remain in full force and effect; and to this end the provisions of this Ordinance are hereby
declared to be severable.

SECTION 9.0

EFFECTIVE DATE

This Ordinance shall take effect and be in full force upon its passage, approval, and publication in one (1)
issue of the Coeur dXlene Press.
Ordinance 31 1 adopted March 27,2002, published April 1,2002
Amendment (Ordinance 333) adopted June 23,2004, published June
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MISCHELLE R. FULGHAM
LUKINS & ANNIS. P.S.
250 Northwest Blvd.. Ste. 102
Coeur d'Alene. ID 83814-2971
Tele~hone:(208) 667-05 17
Facsimile No.: (509) 363-2478
ISB #4623
Attorneys for Plaintiffletitioner John Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
JOHN NOBLE, an individual, and CEDAR
RlDGE HOMES, WC, an Idaho corporation,

NO. CV 07-5 180
ORDER REVISING BRIEFING
SCHEDULE

KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK)
CURRIE, W. TODD TONDEE, AND
RICHARD A. PIAZZA,COMMISSIONERS,
in their official capacities,

THIS MATTER came before the Court on the parties' Stipulation to Revise Briefing
Schedule, and good cause appearing therefor;
IT IS HEREBY ORDERED that the briefing schedule submitted and filed with the
Court on October 18,2007, shall be revised as follows:
1.

Petitioner's opening brief shall be filed no later than November 9,2007.

2.

Respondent's brief shall be filed no later than December 14,2007.

3.

Petitioner's reply brief, if any, shall be filed no later than December 21,2007.

ORDER REVISING BRIEFING SCHEDULE: 1
L:WWOBLEO19S09\00017WLDG\ORDER
REVISING BRIEFING SCHEDULE-103007-DFS.MRF.DOC11/1/07

4.

Unless reset by the Court for the Court's convenience, the hearing date shall

remain Thursday, January 3,2008, at 3:00 p.m.
DATED this

tL?

Q&~/

Lday of-@&ber,

n)*c

vvb

-

\WC

10-31 '07

2007.

9Wk

JOHN P. LUSTER, District Judge

CLERK'S CERTIFICATE OF SERKICE

7

,2007, I caused to be served a true
I hereby certify that on the -day
and correct copy of the foregoing document by the method indicated below, and addressed to
the following:
Mischelle R Fulgham
Lukins & Annis. P.S.
250 Northwest Blvd.. Ste. 102
Coeur d'Alene, ID 83814-2971

Hand-delivered
First-Class Mail
Facsimile - 509-363-2478
Email

Patrick Braden
Kootenai County Administrative
Services
45 1 Government Way
P.O.Box 9000
Coeur d'Alene, I
D 83816-

ORDER REVISING BRIEFING SCHEDULE: 2
L:W\NOBLE019509\000I7WLDG\ORDERREVISING BNEFING SCHEDULE-103007-DFS-MRF.DOC11/1/07

Kootenai County Department of Administrative Services
Patrick M. Braden, ISB #6020
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC., an ldaho
corporation,

Case NO.
KOOTENAI COUNTY, a political
subdivision of the State of ldaho acting
through the KOOTENAI COUNTY
BOARD OF COMMISSIONERS, ELMER
R. (RICK) CURRIE, W. TODD TONDEE,
and RICHARD A. PIAZZA,
COMMISSIONERS, in their official
capacities,

CV-07-5180

BRIEF OF RESPONDENTS

DefendantslRespondents

COME NOW the DefendantsIRespondents, KOOTENAI COUNTY, a political
subdivision of the State of ldaho, acting through the KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK) CURRIE, W. TODD TONDEE, and RICHARD A.
PIAZZA, COMMISSIONERS, in their official capacities (hereinafter referred to as

-
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"Respondents"), by and through their attorney of record, Patrick M. Braden of the
Kootenai County Department of Administrative Services, and hereby provide the
following response to Petitioners' Opening Brief on Judicial Review filed with the District

Court on November 9,2007.
I. STATEMENT OF THE CASE
The factual and procedural history relevant to this Petition for Judicial Review are
as follows:

The PlaintiffslPetitioners, John Noble and Cedar ~ i d Homes
~ e Inc. (hereinafter
referred to as "Petitioners") are the owners of real property in Kootenai County, Idaho,
which is located on the south side of East Ohio Match Road at the southeast corner of
the intersection with North Rimrock Road. (Agency Record at 113-27.) The site is
described as a portion of Sections 20 and 21, Township 52 North, Range 3 West Boise
Meridian, Kootenai County, Idaho. (A.R. at 14041,271-72.)
Petitioners filed an application for a major subdivision on February 8, 2006,
requesting to create twenty (20) lots, ranging from five (5) to ten (10) acres each, on
three parcels totaling 152.440 acres. (A.R. at 81, 136, 140-41.) Water originally was to
have been provided from individual wells, but later Petitioners were able to secure water
service from the Garwood Water Cooperative. (A.R. at 136, 283.) Sewage disposal
was to have been provided by individual septic systems and drainfields. (A.R. at 136.)
Access to each lot was to have been provided from Ohio Match Road via a private road
to have been constructed to highway district standards, through two common driveways
I
I

connecting to that road, and through a third common driveway connecting directly to
Rimrock Road. (A.R. at 58-61.)

-
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A wetlands delineation found the presence of wetlands of what has been termed
the "meadow" portion of the property. (A.R. at 42-44, 59, 131-33.) The U.S. Army
Corps of Engineers determined that these wetlands were non-jurisdictional. (A.R. at
134-35.)
The property is located in the Rural zone, where the minimum lot size is five (5)
acres. (A.R. at 425.) The surrounding land use in the area consists of single family
dwellings with accessory buildings and undeveloped lots on large parcels. (Id.) The
application was assigned Case No. S-842P-06.
On January 18, 2007, a public hearing was held before Kootenai County Hearing
Examiner Rebecca Zanetti.

(A.R. at 418-20; Transcript of Proceedings at 1-33.)

Several neighboring property owners testified in opposition to the application citing
possible flooding problems of the applicable land, increased traffic problems and a
general desire to see the land stay undeveloped. (A.R. at 418-19; Tr. at 17-29.) In a
report and recommendation dated January 30, 2007, Ms. Zanetti recommended
approval of the application with conditions. (A.R. at 337-46.)
At their deliberations on February 15, 2007, the Kootenai County Board of
Commissioners (hereinafter referred to as the "Board") granted a request for a public
hearing made by Wallace Hirt, who had testified in opposition to the request at the
hearing before the hearing examiner. (A.R. at 471-73; Tr. at 35-36.) On April 12, 2007,
a public hearing was held before the Kootenai County Board of Commissioners. (A.R.
at 468-70; Tr. at 38-79.)
The chief concern expressed at this hearing, and previously at the public hearing
before Ms. Zanetti, had to do with the large area within the proposed subdivision which

-
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experiences seasonal flooding on an annual basis. (A.R. at 418-19, 468-69; Tr. at 2-29,
39-77.) Petitioners' representatives and neighbors testifying in opposition to the request
each addressed this issue, as well as other associated issues. (Id.)
At the public hearing before the Board, Petitioners' representatives explained the
wetland and flood issues associated with the area of the proposed subdivision known as
the "meadow." (A.R. at 468; Tr. at 45-64.) They testified that the proposed subdivision
would include a zone within the meadow area where building would be prohibited. (A.R.
at 468; Tr. at 47-48, 52.) They further testified that the proposed subdivision would
comply with the requirements of other agencies with jurisdiction, such as the Idaho
Department of Environmental Quality and the Panhandle Health District. (Tr. at 46-47,
53-54,61-62.)
During public testimony, Hirt stated that the meadow frequently floods, and
submitted photographs in support of his testimony. (A.R. at 446-48, 469; Tr. at 68-70.)
Another neighbor, Jeremiah Leeke, also submitted photographs of the meadow area
during his testimony. (A.R. at 452-54, 469; Tr. at 70-72.) The photographs showed that
flooding has occurred to varying degrees in the meadow area. (A.R. at 446-48,452-54;
Tr. at 71.) Hirt, Leeke, and other adjacent property owners also expressed concerns
about the potential for their domestic water wells to be adversely impacted by the
proposed drainfields. (A.R at 469; Tr. at 65-73.)
In rebuttal, Petitioners' representatives reiterated that their proposed drainfield
locations had been approved by the Panhandle Health District, which would be the
appropriate authority to ensure that the neighbors' well water would not be fouled by the
proposed subdivision's sewage disposal systems. (A.R. at 469; Tr. at 74-77.)

13 1
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At the conclusion of the April 12, 2007 public hearing, the Board left the public
hearing open in order to allow Petitioners to submit information regarding the placement
and size of all building envelopes within the proposed subdivision, and for the purpose
of conducting a site visit. (A.R. at 469; Tr. at 78-79.)
Because the date and time of the site visit had not been determined at the April
12, 2007 public hearing, a Notice of Site Visit was issued and posted on or near the
property. Notices were also mailed to adjacent property owners within 300 feet of the
site on April 20, 2007, and a notice was published in the Coeur di4lene Press on April
24, 2007. (A.R. at TI-24c, 150-56, 424.) The Board received information submitted by
Petitioners regarding the placement and size of the building envelopes within each lot,
no-build zones, and locations of drainfields, and conducted a site visit on May 22, 2007.
(A.R. at 6-28; Tr. at 81-1 10.)
At their deliberations on May 31, 2007, the Board discussed the evidence in the
record and their observations during the site visit. (Tr. at 113-23.) The Board then
voted unanimously to deny this request. (A.R. at 438-40; Tr. at 123-25.) On June 21,
2007, the Board approved the signing of the written order denying the request. (A.R. at
422-35; Tr. at 128-29.) On July 19, 2007, Petitioners timely filed a Petition for Judicial
Review of the Board's decision.
II. ISSUES ON APPEAL

1. Whether the decision of the Board in Case No. S-842P-06 was'

a. arbitrary, capricious, or an abuse of discretion;
b. made in violation of applicable constitutional or statutory provisions;
c. made upon unlawful procedure,

152
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d. not supported by substantial evidence on the record as a whole; or
e. made in excess of the Board's statutory authority
2. Whether any substantial rights of Petitioners were prejudiced as a result of
the decision of the Board in Case No. S-842P-06.
Ill. STANDARD OF REVIEW
Judicial review of planning and zoning decisions made by a board of county
commissioners under the Local Land Use Planning Act (LLUPA), ldaho Code $67-6501
et seq., is to be made the same manner as that of any administrative determination or
order in accordance with the ldaho Administrative Procedures Act, ldaho Code rj 675201 et seq (IAPA). See ldaho Code § 67-6519. Thus, in such cases, the board of
county commissioners is the "agency" for purposes of judicial review under the IAPA
The scope of judicial review of administrative decisions is as follows:
(1)

The court shall not substitute its judgment for that of the agency as
to the weight of the evidence on questions of fact.
When the agency was required by the provisions of this chapter or
by other provisions of law to issue an order, the court shall affirm
the agency action unless the court finds that the agency's findings,
inferences, conclusions, or decisions are:
in violation of constitutional or statutory provisions;
(a)
in excess of the statutory authority of the agency;
(b)
(c)
made upon unlawful procedure;
not supported by substantial evidence on the record as a
(d)
whole; or
arbitrary, capricious, or an abuse of discretion.
(e)
If the agency action is not affirmed, it shall be set aside, in whole or
in part, and remanded for further proceedings as necessary.

(4)

Notwithstanding the provisions of subsections (2) and (3) of this
section, agency action shall be affirmed unless substantial rights of
the appellant have been prejudiced.

ldaho Code § 67-5279.
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LLUPA requires counties to submit written decisions in all planning and zoning
matters, and include findings of fact and conclusions of law in such decisions. ldaho
Code (j 67-6535(b). Judicial review of such orders is limited to the record. Balser v.
Kootenai County, 110 ldaho 37, 39, 714 P.2d 6, 8 (1986). The board's findings of fact
are to be upheld if they are supported by substantial evidence in the record as a whole.
Sanders Orchard v. Gem County, 137 ldaho 695,698,52 P.3d 840,843 (2002)
iV. ARGUMENT

A.

The Board's findings of fact, analysis, and conclusions of law were not in
violation of any constitutional, statutory or ordinance provisions, were not
in excess of any authority given under ldaho law or County ordinance, were
supported by substantial evidence in the record as a whole, and were not
arbitrary, capricious, or an abuse of the Board's discretion.

1.

To the extent the Kootenai Countv Flood Damaqe Prevention Ordinance
rnav be applicable to this case. the Board's decision did not violate anv of
its provisions.

The version of the Kootenai County Flood Damage Prevention Ordinance
relevant to this appeal is Ordinance No. 311, as amended by Ordinance No 333
(codified at Title 11, Chapter 1, Kootenai County Code). Ordinance No. 31 1 defines
"area of special flood hazard" as follows:
AREA OF SPECIAL FLOOD HAZARD: This is the 100-year floodplain
subject to a one percent (1%) or greater chance of flooding any given
year. The boundaries of the area of special flood hazard consist of the
greater of the following: areas designated as zone A on the flood
insurance rate map (FIRM), the greatest flood of record or best available
data as provided by FEMA or another authoritative source.
Ordinance No. 31 1 (j 2.0 (codified at K.C.C. (j 11-1-2).
Petitioners correctly state that this ordinance states that "[tlhe administrator shall

... make interpretations, where needed, as to exact location of the boundaries of the
areas of special flood hazards and floodways (for example, where there appears to be a

-
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conflict between a mapped boundary and actual field conditions), and shall consider
new information provided by FEMA or other authoritative sources.

The person

contesting the location of the boundary shall be given a reasonable opportunity to
appeal the interpretations." Ordinance No. 311 § 4.2(C) (codified at K.C.C. 5 11-1-4(C))
(emphasis added).

"Administrator," however, is not synonymous with "County

Administrator," which position does not currently exist in Kootenai County. Instead, that
term is defined in this ordinance as "[tlhe person designated by the board of county
commissioners as being responsible for processing and coordinating this chapter. The
term can apply to the planning director or the planning director's designee." Ordinance
No. 31 1 § 2.0 (codified at K.C.C. § 11-1-2). In this case, it would be properly applied to
the planning director or designee thereof.
Here, no request was made of Respondents to determine a base flood elevation
for the "meadow" area of the site. Therefore, the administrator was never called upon to
make an interpretation as to the location of any floodway or area of special flood
hazard.
In addition, it is necessary to point out that there was much discussion at the
public hearings before both the hearing examiner and the Board as to the extent of
flooding in the "meadow area" of the site, and the mitigation measures proposed. The
Board, in particular, had concerns as to whether the land within the building envelopes
in the lots abutting Ohio Match Road would be subject to periodic flooding or would
constitute wetlands during at least part of the year, particularly in light of the
photographs of the site submitted during the course of proceedings and the
observations made by the Board during the site visit. (Tr. at 114-17.) The Board also

BRIEF OF RESPONDENTS - 8
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expressed concerns as to whether the proposed private road and common driveways
would exacerbate the flooding which currently exists on the site, and as to the likelihood
that the proposed sewage disposal system could foul neighboring water wells
downstream. (Tr. at 57-59, 64, 117-20.)
Petitioners certainly had ample opportunity at every stage of these proceedings
to rebut that evidence and show that these building envelopes would not be subject to
flooding and that the risk of any adverse effects of water within these proposed lots, or
on neighboring wells, would be mitigated. In fact, Petitioners' representatives did fairly
extensively address these issues in their presentation in chief and in rebuttal. (Tr. at 4564, 74-77.) The Board simply decided that its concerns were not totally assuaged by
the statements made by Petitioners' representatives with respect to these issues. (Tr.
I

i

It is also worth noting that the Flood Damage Prevention Ordinance prohibits the
construction of residential structures on lots lawfully created and recorded after
September 14, 1999 within those areas of Kootenai County designated as areas of

I

special flood hazard. Ordinance No. 311

9

3.2(A) (codified at K.C.C.

9

11-1-3-2(A)).

Section 2.09 of the Findings of Fact states that "[wlith public testimony and
photographs, the area of this proposal called the "meadow" appears to be an area of
special flood hazard." (A.R. at 425-26.) This finding was based on "other authoritative
sources," namely, neighbors who regularly observed flooding on the site and in other
surrounding areas, some of whom had resided in the area for thirty (30) or more years.

(A.R. at 425-26; Tr. at 17-29, 65-74.) Nevertheless, the Board's conclusions of law
not state as a
-

reason for denial that building of residential structures on the proposed
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lots along Ohio Match Road would be legallv prohibited on the basis of location within
an area of special flood hazard. (See A.R. at 431-32.) Instead, these conclusions stop
short of such a result, as they were merely based on the determination that the issues
regarding mitigation of the effects of seasonal flooding in the "meadow area" were not
satisfactorily addressed by Petitioners, particularly with respect to the proposed lots
along Ohio Match Road. (See id.)
Therefore, Petitioners' arguments in this regard are academic.

In addition,

Petitioners were provided ample opportunity to respond to the information which formed
the basis for this determination, and in fact did avail themselves of that opportunity.
Accordingly, no violation of any substantive or procedural provisions of the Flood
Damage Prevention Ordinance occurred, and no substantial rights of Petitioners were
adversely affected by the finding that the "meadow" area of the site appeared to be an
area of special flood hazard.

2.

The Board a p ~ l i e dthe leaal standards cited in its decision in comina to the
conclusions of law it reached. Therefore, these conclusions of law do not
conflict with the leaal standards cited in the decision.

Petitioners next attempt to show that the Board's conclusions of law were
contradicted by "findings" set forth in the section clearly labeled "Applicable Legal
Standards." This attempt is disingenuous because it does not provide the full context in
which the criteria contained in this section were set forth.
Section 3.01 of the Board's decision is set forth in its entirety as follows:
3.01

Kootenai County Subdivision Ordinance No. 344

This Ordinance outlines the application requirements and procedures,
design standards, the factors to be considered in deciding approval or
denial, notice requirements, financial guarantee requirements and

1.57
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requirements for establishing non-profit associations to
infrastructure andlor common areas.

maintain

The following factors are to be considered when evaluating an application,
based on the information presented by the Applicant:
The Applicant provided adequate information to determine compliance
with requirements.
The plan and supplemental pages meet the requirements of Table 2-1.
The subdivision proposal meets (or is capable of meeting) the
requirements of this Ordinance.
The plan, project and proposed lots are capable of meeting all other
applicable County ordinances without variances (e.g. the Zoning, Site
Disturbance, Road Naming, Area of City Impact and Flood
ordinances).
The plan, project and proposed lots are capable of meeting the
requirements of other agencies.
The proposal will contribute to orderly development of the area.
Proposed uses, design and density are compatible with existing
homes, businesses, neighborhoods, and with the natural
characteristics of the area. The subdivision will create lots of
reasonable utility and livability, which are capable of being built upon
without imposing an unreasonable burden on future owners. Areas not
suited for development are designated as open space.
Where appropriate, the proposed subdivision will have adequate open
space for recreation, wildlife, agriculture, or timber production. Road
construction and disturbance of the terrain, vegetation and
drainageways will be minimized and will not result in soil erosion. The
design will adequately address site constraints or hazards and will
adequately mitigate any negative environmental, social or economic
impacts.
Services and facilities such as schools, electricity, water, sewer,
stormwater management, garbage disposal, EMS, police and fire
protection are feasible, available and adequate. The proposal includes
on and off site improvements, and if necessary payments, to mitigate
the impacts of the subdivision so that it does not compromise the
quality, or increase the cost, of public services. Mitigation actions or
fees must be commensurate with the impacts of the subdivision, and
fees must be authorized by law.
Proposed roads, sidewalks and trails establish or adequately
contribute to a transportation system for vehicles, bicycles and
pedestrians that is safe, efficient and that minimizes traffic congestion.
The proposal is not anticipated to result in significant degradation of
surface or ground water quality as determined by DEQ.
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Public notice and the processing of this application met the
requirements set forth in this Ordinance, County adopted hearing
procedures and Idaho Code.
(A.R. at 429-30.)
These criteria are in fact the findings required by the Kootenai County
Subdivision ordinance' to be made by the Board in order to approve an application for
a major subdivision. See Ordinance No. 344

3 Z.OI(C)(l)(k)-(I). The conclusions of

law simply indicate that the Board could only make some, but not all, of these
mandatory findings on the evidence before it. These conclusions are supported by
substantial evidence in the record; namely, the testimony of neighbors who were
longtime residents of the surrounding area and the photographs depicting flooding in the
"meadow" area, along with the observations of the Board and staff during the site visit to
the property. (See Tr. at 17-29, 65-74, 87-104.)
B.

The site visit conducted by the Board was not conducted in violation of any
constitutional or statutory provisions or upon unlawful procedure, and did
not prejudice any substantial rights of Petitioners.

The crux of Petitioners' arguments appears to be their allegations of violations of
statutory provisions and/or unlawful procedures employed during the course of the site
visit conducted on May 22, 2007. In that regard, it is important to bear in mind that
according to both Petitioners' Opening Brief and the Affidavit of Russell Heigeson, P.E.,
that Petitioners' representatives (including legal counsel) received notice of the site visit,
were present at the site when the Board arrived, recognized the members of the Board
as such (though they apparently did not recognize all of the staff members who were

1

The version of the Subdivision Ordinance applicable to this case is Ordinance No. 344, as Indicated
above. A subsequent version was enacted as Ordinance No. 394, which has been codifled at Title 10 of
the Kootenai County Code. The mandatory findings for major subdivision requests did not change with
the enactment of Ordinance No. 394, and are codified at K.C.C. § 10-2-l(C)(l)(k)-(L).

7
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accompanying the Board), and observed where they had elected to go to conduct the
site visit. (See Petitioners' Opening Brief at 5; Affidavit of Russell D. Helgeson, P.E. at
2-3.) With this in mind, Petitioners' arguments will be addressed in turn.
1.

The site visit was not conducted in violation of the ldaho Open Meetinqs
Law.
-

Respondents acknowledge that the site visit at issue was a public meeting
subject to the requirements of the ldaho Open Meetings Law, ldaho Code 3 67-2340 et
seq.

However, the sole purposes for leaving the public hearing open after the

conclusion of the April 12, 2007 public hearing were: I)
to leave the record open in
order to receive additional information from Petitioners regarding the location of
drainfields, no-build zones, and building envelopes in the proposed subdivision, and 2)
to allow the Board's observations as to the characteristics of the site during the course
of the site visit to be included in the record of proceedings. (Tr. at 78-79.) The record
was not left open for the purpose of accepting any additional testimony from any party,
whether from Petitioners' representatives or from opponents.
The site visit was properly noticed according to ldaho law and county ordinance,
was open to the public, and Petitioners' representatives were in fact in attendance at the
site visit. (A.R. at 6-28, 150-56, 424; Helgeson Aff. at 2-3.) The persons who had
gathered at the site certainly had the opportunity to follow the Board and staff to the
general vicinity of the area in which the Board had decided to stop and make
observations, even if they were not allowed to talk to the commissioners themselves.
(See Helgeson Aff. at 2-3.) Therefore, the Board did in fact comply with the applicable
provisions of the Open Meetings Law.

60
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2.

The only communications made bv the Board durina the site visit were
amona themselves, with Buildinq and Plannina staff, and with leaal
counsel. Therefore, no unlawful ex parte communications occurred durinq
the site visit.

The term "ex parte" is defined in Black's Law Dictionary as "[oln one side only; by
or for one party; done for, in behalf of, or on the application of, one party only." Black's
Law Dictionary 576 (6th ed. 1990). Simifarly, the IAPA states that "a presiding officer ...
shall not communicate, directly or indirectly, regarding any substantive issue in the
proceeding, with any &,

except upon notice and opportunity for all

to

participate in the communication." ldaho Code 3 67-5253.'
Here, no parties were present with the Board; the only other persons who were
present were Building and Planning Director Scott Clark, Planner Ill Mark Mussman,
Planner II Jay Lockhart, and Civil Attorney John Cafferty. (Tr. at 81-82.) Therefore, by
definition no communication with parties occurred, or could have occurred (with the
exception of the brief, non-substantive communications between Russell Helgeson and
Mark Mussman set forth in the Helgeson affidavit) during the course of the site visit.
The only substantive communications made by the Board during the site visit, as
reflected in the transcript of the proceeding, were among the Board members
themselves, with Building and Planning staff, and with legal counsel. (Tr. at 82-1 10.)

The provisions of the IAPA regarding contested cases only apply to cases before a state agency, and do
not apply to quasi-judicial proceedings conducted by cities or counties under LLUPA. The only provisions
of IAPA which apply to decisions made under LLUPA and local ordinances enacted pursuant to LLUPA's
authority are those pertaining to judicial review of such decisions. See ldaho Code § 67-5201(2)
(definition of "agency"); ldaho Code § 67-5240 (defining a contested case as "[a] proceeding by an
agency ... that may result in the issuance of an order is a contested case and is governed by the
provisions of this chapter... .") (emphasis added); and ldaho Code 5 67-6521(d) (stating that "[aln affected
person aggrieved by a decision may withip twenty-eight (28) days after all remedies have been exhausted
under local ordinances seek judicial review as provided by chapter 52, title 67, ldaho Code") (emphasis
added).
BRIEF OF RESPONDENTS - 14
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No comment from

party was allowed during the course of this site visit in

order to avoid the very problem of which Petitioners now complain -that opponents of a
project would have a legitimate complaint against the Board for engaging in ex pafte
communications with the applicant. See Eacret v. Bonner County, 139 ldaho 780, 78687, 86 P.3d 494, 500-01 (2004) (finding that a decision to grant a variance was
procedurally defective when a county commissioner "effectively had evidence derived
from ... ex parfe contacts" with the applicant concerning a variance request, along with
"the unauthorized view that was not available to the entire Board or equally to the
parties"). However, those who were present at the site visit were allowed to observe the
visit, and could have followed the Board and staff during the course of the site visit if
they had so chosen, and a transcribable record of the comments of the Board and staff
was made (and was, in fact, transcribed). Therefore, no ex pafte communications were
made during the site visit - which was exactly what the Board intended.
3.

I .

ldaho decisions interpretina LLUPA with respect to site visits provide that
parties have only the riaht to notice and the op~ortunitvto be present, but
do not state that parties have the opportunitv to respond.

In Comer v. Twin Falls County, 130 ldaho 433, 942 P.2d 557 (1997), the ldaho
Supreme Court found that a site visit was procedurally defective when no notice of the
site visit was given to interested parties, thereby depriving those parties of the

I

opportunity to be present. Comer, 130 Idaho at 439, 942 P.2d at 563. The Court stated
that "[blecause none of the parties was present during the viewing, and because no
record was made of the viewing, the parties have no way of knowing if the correct
parcels of property were examined by members of the Board." Id. However, the Court
limited its holding to a requirement that whenever "a local zoning body ... views a parcel
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of property in question, it must provide notice and the opportunity to be present to the
parties." Id. (emphasis added). It did not go so far as to require that parties be afforded
the opportunity to be heard at a site visit. See id.
In his affidavit, Russell Helgeson seemed to allege that he was denied the
opportunity to speak to the Board regarding the property.

(Helgeson Aff. at 4.)

Petitioners' opening brief clarifies that they do not contend that they had the right to
speak to the Board directly during the course of the site visit. (Petitioners' Opening Brief
at 10 n.1.)

Respondents appreciate this clarification. However, it is clear from the

transcript of the visit that the Board, with assistance from staff (in particular, Jay
Lockhart), was able to correlate the markings that Helgeson had placed on the property
to markings on a map of the property which had been provided by Petitioners. (Tr. at
87-96.) Helgeson also indicated that he was able to observe the Board and staff on the
far end of the property, and he certainly could have followed the Board and staff to that
area (though not to the point of being able to discuss the matter with the Board) during
the course of the site visit if he had chosen to do so.
Therefore, there is no indication in the Helgeson affidavit that Petitioners, or their
representatives, were deprived of any right recognized under Comer. Moreover, it is
important to reiterate that the procedure for the site visit was designed to avoid the
issues which had caused the decision in Eacret to be reversed.
CONCLUSION

It is said that a picture is worth a thousand words. Here, photographs of the site
of the proposed Cedar Creek Ranch Estates subdivision showed a potential danger to
any houses which may have been built on the portion of the property which consists of a
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flat meadow which is seasonally prone to water saturation of soils at best, and outright
flooding at worst. In addition, concerns were raised as to whether sewage could foul
neighbors' drinking water if the system were to fail.

Petitioners' professional

representatives did recognize these issues themselves, and did make a good faith effort
to address them to the satisfaction of the Board. The Board simply found that these
issues were not adequately addressed in the application as presented. Thus, the
Board's decision is supported by substantial and competent, though conflicting,
evidence.
In making this decision, the Board did not violate any applicable provisions of the
Kootenai County Flood Damage Prevention Ordinance.

It properly considered the

mandatory findings contained in the Kootenai County Subdivision Ordinance and
concluded that it was unable to make all of the necessary findings for approval of the
request before it. Prior to its decision, it conducted a visit to the site which was properly
noticed and where Petitioners were in attendance, and no ex parte communications
were made during the site visit.

No other substantial rights of Petitioners were

prejudiced by the conduct of the site visit. Therefore, for the reasons stated above, the
decision of the Kootenai County Board of Commissioners in Case No. S-842P-06
should be affirmed
Dated this &day

of December, 2007
Kootenai County Department
of Administrative Services

&//.1-&

Patrick M. Braden
Attorney for Respondents
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CERTIFICATE OF SERVICE

&

I hereby certify that on this
day of December, 2007,l caused to be served a
true and correct copy of the aforegoing by the method indicated below, and addressed
to the following:

Via facsimile (FAX):
Mischelle R. Fulgham
LUKINS & ANNIS, P.S.
250 Northwest Blvd., Suite 102
Coeur dZAlene,ID 83814-2971
FAX (509) 363-2478
Chambers Copy to:
Hon. John P. Luster
(via hand delivery)

p&*..&L

Patrick M. Braden
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MISCHELLE R. FULGRAM
LUKINS & AN'NIS. P.S.
250 Northwest Blvd.. Ste. 102
Coeur d'Alene. ID 83814-2971
Telephone: 1208) 667-0517
Facsimile No.: (208) 666-4113
ISB #4623
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i;LE M DISTRICT COSRT

Attorneys for Plaintirnetitioner John Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
JOHN NOBLE, an individual, and CEDAR

RIDGE HOMES, IBC, an Idaho corporation,
PlaintiffsPetitioners
v.

I

I

!

NO. CV 07-5 180
PETITIONERS' REPLY BRIEF

KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK)
CURRIE, W. TODD TONDEE, AND
RICHARD A. PIAZZA,COMMISSIONERS,
in:~heir
official capacities,
. .
. ..

.

,

DefendantsJRespondents.

INTRODUCTXON
Petitioners John Noble and Cedar Ridge Homes, Inc. (hereinafter "Noble") submit the
following Reply Brief in response to Kootenai County's opposition brief filed December 14,
2007, Therein, the Kootenai County Commissioners seek to defend and uphold their decision
by claiming they followed all procedures necessary to deny the Cedar Ridge Estates project.
I

First, the Commissioners fully'admit they denied the project due to concerns about flooding
from the wetlandJmeadow area going beyond the no-build boundaries. Despite the flood area
boundaries being their main concern and their reason for denial, the Commissioners go on to
PETITIONERS' REPLY BlilEF: 1
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claim they were not obligated to determine any flood area boundaries within the project, as
required under the Kootenai County Flood Damage Prevention Ordinanoe. Since flooding was
their stated basis ror denial and since the location and boundaries of the wetland/meadow area's
potential flooding were disputed, the Commissioners should have followed the Kootenai
County Flood Damage Prevention Ordinance. The Commissioners were required to direct their
designated Administrator to obtain new flood boundary information from authoritative sources,
such as FEMA, before denying the project based upon concerns about flooding. The
Commissioners failed to follow their own Ordinance, and as a result their decision to deny the
project based upon flooding "concems" is invalid and must be set aside.
Next, the Coinmissioners contend all of the mandatory factors listed in the Subdivision
Ordinance 344 could not be met because of inadequate information and concems about
flooding. Here again, because the Commissioners were rejecting the meadowtwetland flood
boundaries presented by Noble, the Commissioners had a duty under their own Flood
Ordinance to go out and obtain new information from an authoritative source such as FEMA.
The Commissioners failed to do so, and their decision should be set aside.
Additionally, the Subdivision Ordinanoe, Section 2.01(A)(2) states that a "Completed
checklist of application requirements7'is required in order to process a preliminary subdivision
application, If the application is not complete at the time of submittal, then the Applicant must
explain why an incomplete application should be accepted and processed. At no time did
Kootenai County ever indicate the Cedar Ridge Estates subdivision application was incomplete
or missing adequate information. Instead, in conformity with their Ordinance, Kootenai
County accepted the Application as complete, and processed the Application as complete. In
fact, the Cedar Ridge Estates was properly deemed complete and processed as complete by
Kootenai County because it had a completed checklist containing all application requirements
PETITIONERS' REPLY BRIEF: 2
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necessary under Ordinance 344. The County's after-the-fact claim that necessnry information
was missing £?om the Cedar Ridge Application lacks merit, is not supported by the record as a
whole, and is contrary to the County's own Ordinance and demonstrated procedure in going
ahead with the processing of the Application. The Commissioners' stated basis for denial lacks
support in the record and is an arbitrary, capricious abuse of authority. Their decision must be
set aside.
4

Lastly, the Commissioners argue no due process violations occurred during thc site visit

on Noble's land because Noble, his representatives, and the public were "in attendance," even
though the Commissioners avoided them and even though the Commissioners' staff instructed
them to stay away. Because the Commissioners conducted their site visit on the far side of
Noble's 150 acres (nearly i/z mile away), Noble was not "in attendance" at the meeting, and he
suffered a substantive due process violation. Noble was substantially prejudiced by the
Commissioners'exclusion in that he did not learn how conksed and factually mistaken the
Commissioners were regarding the boundaries of the wetland flood areas, the no-build areas,
the building envelopes, and the drainfield areas until after the record was closed and the
transcript for this appeal revealed the Commissioners' c o n k e d comments for the first time.
Because Noble was denied access to the site visit hearing, Noble had no notice orthe
Commissioners' factual errors and mistakes occurring on the site visit. Noble had no
opporhlnity to present or rebut evidence to address the Commissioners' substantive errors,
particularly regarding the Commissioners' concerns about the meadow/wetland area's water
flooding beyond its boundaries and setbacks and possibly interfering with the building
envelopes and septic taddrainfield areas.

PETITIONERS' REPLY BRIEF: 3
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Because the Kootenai County Commissioners violated several statutes and caused
Noble to suffer due process violations to his substantial prejudice, the denial should be set
i

aside, f h h e r proceedings ordered, and a new decision Bssued. I.C. 67-5279 (3)(a)-(e).

LEGAL ARGUMENT AND AUTHORITIES
The Kootenai County Commissioners' denial siould be set aside because:
it was reached in violation of constitutiojnal and statutory provisions;

(a)
.

,

.

"(b) ' .' it'was~iisuidin excess of the statutory authority of the agency;

.:..... ., ,

'

(c)

it was made upon unIawfUl procedure; )

(d)

it is not supported by factual findings ofievidence on the record as a

whole; and,

I

it was an arbitrary, capricious, and an aduse of discretion.

(e)

Idaho Code $67-5279(3).
I

Violations of I.C. 67-527913'11a~.(b), (~'1. (dl. and le'1 occurred when the
Kootenai Countv Flood Damaee Prevention Ordinance was not followed.

1.

The Commissioners failed to cite or even reference any flood regulation or

standard that was unrnet by the Application. No legal 6r regulatory requirement
regarding flooding was the basis of or supports the Commissioners' denial. Instead, the
Commissioners l l l y admit they denied this Application due to vague and general
"concerns" tiom local citizens about flooding going beiond the designated
wetland/meadow boundaries. The Commissioners fully and expressly admit they
'

'

'

i

.

denied the project because of "concerns" about the wetland/meadow area flooding
,,

,.

,.

.*..,:

.

.

;

beyond its designated boundaries and entering the building envelopes, septic.
tanWdrainfield boundaries, and possibly damaging local area wells. No expert
restimony was presented by the neighbors, and no regujatory standards were addressed
.. . . .

. ,.

.

I
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by the neighbors. ?hey simply told the Commissioners they were generally womed

i

about impacts to lots outside the delineated wetland boundaries, and they were worried
1

about impacts to their wells and drinking water due to flooding within the boundaries of
1
the project. Tr. Vol. 1, pp. 66-73. Th$ neighbors submitted pictures of flooding (R.
Vol. 3, pp. 446-448); however, the bobdaries of the wetlandJmeadow area flooding as

I

.:depicted in the neighbors' pictures appear inconsistent with the designated and
i

I

. .delineated boundaries of the anticipated water flow from the two creeks in the

1

wetlandlmeadow areas presented in the Applicant's materials. R. Vol. 3, p. 442; Tr.

1

Vol. 1, pp. 45-57; R. Vol. 3, pp. 442-445. Flooding fi-om the two designated creeks in
!

the known and identified wetland area (R. Vol. 3, p. 442) would not damage the water
i

quality and septic tankstdrainfields an$ would be limited to areas within the project's

i

no-build boundaries..
..
R. Vol. 3, pp. 4f2-445, Tr. Vol. l,.pp. 45-57.
3

.. .

Wetland 5etback.qd bound6ies for the anticipated flooding are depicted on rhe
1

Wetland Retermination Exhibit, R. Vol3, p. 442. The;boundaries for the Garwood

I

Water Coop... Service Area to provide a f e drinking water to the project, including the
water service areaboupdaries within (he project and th'e:delineatedwetlandlflood areas,
i
are depicted on the Applicant's Exhiyit B-1001. R. Vol3, p. 443. The boundaries of
i
the septic tankidrainfield locations ant the wetland flood area are depicted on the

Preliminary DrainGeld Locations, ~iiorneterand Test pit Location Map, Exhibit B1

1002, submitted by the Applicant. R.IVol3, p. 444. The boundaries of the two creeks,
i

. .

the \vetlapdlmeadow:are and the "aqproved for standard drainfields," the "approved
for pretreated drainfi,elds,''and

i

the "djsapproved" drainfields boundaries are depicted on

I

the Applicant's Exhibit B-1003. R. VoI3, p. 445. Thiblevidence of wetlandlmeadow

I

flood area boundaries is substantiallyjand scientifically unrebutted in the record. The
PETITIONERS' REPLY BRIEF: 5

1

1
?

. .

I

Commissioners do not point out any &or5 or perceived criticism of these designated
i4

wetland/meadow flood area boundariGs.

a

The evidence in the record as whole (specifically including scientific evidence

1

and expert testimony) indicates that 4 e Applicant fully and completely complied with
I

all regulatory requirements regarding ilood risks to drinking water. The Applicanf
I

i

though its experts and through water quality agency approvals, fully and completely
i

responded to the neighbors' concerns~aboutflooding withim certain areas and
I

boundaries of the project. Through teftimony and written evidence presented from

Russ Helgeson, Tom Freeman, DEQ, iand PHD,the flood risks were fully addressed and

I

adequately mitigated.

1

The approvals from DEQ regarding groundwater and surface water and the

i

approvals from Panhandle Health District regarding septic tanks and drainfields
!

I

demsnstmte.the neighbors' earlier flood concerns about water moving beyond the

I

boundaries of the wetlandlmeadow area were unfounded and adequately mitigated by
i
i
the..DEQ and PHD conditions of approval. Once the government agencies responsible
I

1

for.water migration (DEQ)and septidtanks/drainfieIds (PHD) issued their approvals, no

I

further basis existed to deny ihe

cation on concerns that flooding would go beyond
i

the boundaries ofthe wetland/meadow area and impact ground or surface water quality
'(i.n.c&&ng the ,geighbqs9drinking wdlls).

I

Nolegal standard was unmet jegarding floodingor water quality standards, and

i

the evidenceApplicant presented in response to the neighbors' concerns demonstrated

1

mitigation sufficient towamnt approkal. The boundaries of the building envelopes

i

would protect those areas from flooding. R. Vol. 3, p.442. The boundaries of the
i

septic tanks and drainfields were appioved by PHD &did
PETITIONERS' REPLY BRIEF: 6
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i
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due to flooding. R. Vol. 3, pp. 444-445. The boundaries of the water service areas
were located a sufficient distance

the boundaries of the designated flood area so as

to eliminate the risk of harm or damage from flooding. R. Vol. 3, p. 443. Yet, despite
a11 this evidence and all these agency approvals, for some unknown and unarticulated
reason, the Commissioners wanted "something" more in terms of flood location
evidence. The Board "simply decided that its concerns were not totally assuaged by
. . .,...

.

:

statements maderby Petitioners' representatives with respect to these issues." See
Respondents' Brief, p. 9. It is unknoyn what exactly the Coinmissioners wanted in
terms of additional evidence or documentation on the flood location and risk in order to
"assuage their concerns." It is likewiie unknown whatlegal standard or regulation they
are relying upon. Thus, without any articulated standard, the denial is based upon
unknown flood standards and is therefore arbitrary, capricious, and an abuse of
discretion. .Additionally, the denial isnot suPportedby substantial evidence in the
reGord.as&.whole....
,

. . .

. .

If the Commissioners disagreed with the evidence that the weflandlmeadow

flood area boundaries within the project were limited to thc no build areas, and the
evidence that the flood area boundaries would not go into the boundaries of the building
envelopes or the boundaries of the septic tanktdrainfield areas, then the Commissioners,
through their appointed Administrator, had a mandatory duty to determine the "exact
location of the boundaries of the areas of special flood hazards and floodways." See
Kootena~County Flood Damagc Prcvention Ordinance No. 311, Section 4-2-C. In
short, if the Commissioners were not going to accept the testimony and cvidence from
Russ Helgeson, Tom Freeman, DEQ, and PHD that the flood area boundaries were
limited to the no build areas and would not damage water quality, then the
PETITIONERS' REPLY BRIEF: 7
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Commissioners had an affirmative

to go getC'newevidence" on their own

regarding the flood area

/I

in theirordinance 3 11, after receiving

the neighbors' concerns, and after receiving the delineated boundaries from the
i

/j

Applicant showing adequate mitigati&, then if they did not accept the Applicant's
.:

1

boundaries and evidence, the Commissioners through their Administrator ''W
,.

.
.. .

,

1.

consider new information provided by: FEMA or other 'authoritative sources." Kootenai

- .: :County FlobdDarnage

Prevention

4 - 2 4 (emphasis added).

"new information."

The Commissioners failed and

sources because

Contrary to their opposition

road base.

their pictures were old,

Tr. Vol. 1, p. 33, Ins.
"new.information'!
initially .opened the

the Applicant's
the

...

Thus, the Commissioners' ~ n i l ~ skontradicts'their
is
own Flood Damage
Prevention Ordinance and violates 1.c:$67-5279(3)(a)md @). By not following their

/i

own Ordinance and having their own kdministrator determine the "exact location of the
boundaries of the special flood hazard$ andifloodways,l'the Commissioners acted in
PETITIONERS' REPLY ERIEF: 8
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1
violation of their own statutory provisions and in excess of their statutory authority.
I:

I

I.C. 67-5279(a) and (b).

Moreover, by denying the subdivisi' n without having the County Administrator

i"

gather this mandalory flood inforriation, tde Commissioners deprived Noble of his legal
I.

right to "contest the [Administrator's] loca'kon of the special flood hazard or floodway."
I

.' The Commissioners also improperly depriJed Noble of his
;

/j

legal right to 'a reasonable

'opportunity to appeal the County ~dminis&ator'sinterpretation of special flood hazards

l

or floodways" as required under the Koorenai Counry Flood Damage Prevention
I
I
Ordinance. As a result, the Commissioners' denial due to an alleged "lack of flood
hazard information" and the "Applicant's fJailure to meet his burden of proof in this
I
regard" was not a proper exercise of agenc authority and failed to follow the CounQYs

t

own.Flood.H.7ard Dam.age.Preventionordinance statutory provisions. I.C. 67-S279(a)

a

and @). .The;Commis~ioners'denial shoul be set aside, remanded for further
jj

IJ!

proceedings,.end:gnew decision issued.
;
1:
2.
Violations of 1C 67-5279(311a1 and (cl occurred because the Commissioners
conducted their site visit meetin9 in violation of the Idaho Open Public
Meetins law. Idaho Code & 67-2342.

I

.

Idaho Code 8 67-2342, entitled, "Gyvemmg bodies

- Requirement for open public

meetings" provides:
.. .. ....
.

!:

(1)'Excepta~.~rovided
below,:all etings of a governing body of a public
agency shall be open to the publicjand alI.persons shall be permitted to
atte&anyrnekting except as.otheriviseprovided by this act. No decision at a
I:
meeting of a governing body of a public agency shall be made by secret ballot,
:

I.C. 9 67-2342 (emphasis added).
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j
7
Meetings taw occurred because the site visit was ''open to the public7' and because Noble and

In its response brief, Kootenai Co ty argues tbat no violation of the Idaho Open Public

I

the public were "perinitted to attend the site visit." I.C. $ 67-2342. The Commissioners go so

I:

far as to affirmatively allege Noble representatives were "in fact in attendance at the site visit."

L1:

See Respondents' Brief, p. 13. This a&um nt lacks m6rit on its face. The Commissioners

:

':

.. :.

excluded everyone from their meeting. They drove past the group gathered on site. They

:: i . L i.entered tlieipropetty at' soriie unknown

I:

and unauthorized location, awayffom the public and

I:

Noble's representatives. The Commissioners' staff negatively refened to an approaching
I

I,

person as "paparazzi." The ~ommissioner6instructed their drtver not to stop until they were
far any imm the waiting group. They dirc ed Bat Mark Muaman tell everyone to stay away

j

from the Commissioners. See Helgeson A idavit, pp. 3-4. As a result of the Commissioners'
numerous exclusionary actions, no one w .permitted to get anywhere near the Commissioners

"p

during their public meeting. It is disingen us for the County to tell this Court that simply
because Noble's representatives werephyslcaliy present somewhere on their client's 150 acre

I

property during the Commissioners' site vi it, they were "in fact attending and participating in
the meeting" as required by I.C. $ 67-2342.

Next, the Commissioners argue the public and Noble ''had the opportunity to follow the

I

Board and staff to the general vicinity of the area in which the Board had decided to stop and
p. 13. Here again, this is simply not supported

make observations." See Respondent's Bri!f,

I
I .
designated location where Noble's represcntatlve had opcncd the fencing to allow entrance to
I drove past the designated entry area to Noble's
the property. Id. The Commissioners instead

by the Record herein. First, the Commissioners trespassed. Tr. Vol. 1, p. 89. They ignored the

I

land and entered in an unauthorized area. See Helgeson Affidavit, para. 3,6, and 7. They

I

commented on and ignored a posted "NO RESPASSING" sign when entering Noble's land.
PETITIONERS' REPLY BRIEF: 10

(1.

:

Tr. Vol. 1, p. 89. Obviously, the public w not free to "follow the Board and staff to the

/

general vicinity. ..which the Board had decided to stop." The public was not Free to commit
trespasses as the Commissioners had done. Additionally, once they appeared on the site, the
Commissioners were clear across the 1.50acres-nearly '/2 mile away. Noble's representative

I

:

.and the public could not simply cross:the %mile distance without the Commissioners seeing

I

,:

.

them coming and moving away again: Additionally, some folks in the group were not

/j

I
.. physically able t o j d n theCommissioners yearly !4 mile away by hiking, jogging, and wading

across the wetland/meadow and fields to rdpch the Commissioners.
Because Noble and the public were not permitted to attend the Commissioners' meeting
of May 22,2007, a violation of ~dahoicoddi5 67-2341 and 5 67-2342 occurred. Pursuant to
I
Idaho Code 9 67-5279(3)(a) and (c) this vidlation of statutory provisions (the Open Public

I

Meetings Act) and.unlawfu1procedure pro-hde grounds for this Court to set aside the
I
Commissioners' denial, remand for W h e r roceedings, and a new decision. Idaho Code 5 675279(3).
3.

Violations of IC 67-5279(31/(a) and ic) occurred because Noble was not
allowed "notice and the op ~ortunitvrebut evidence" in violation of I.C.
67-5253.

The Commissioners cite and rely uion Comer v. W i n Falls County, 130 Idaho 433,

I that a site visit is ,procedurallydefective when no

r

429, 942 P.2d 557, 563 (-i997) for its holdi

I

notice of tkie site visit ~ d s ' ~ i v to
e ninterested persons, thereby depriving those parties of the
:
I,
opporhinity to be present. See Respondent s Brief, p. 15. Therein, the Court explained
property viewing is analogous to a viewing jn a trial, stating:
First, notice to the parties provides @n with an opportunity to contest the
particular circumstances. .. . More
propriety of such a viewing under
importantly, notice to the parties provides them with an opportunity to be
.

..

I,
.I.

~\N\NOBLE019509\000I.7\PLDO\NORl.E
REPLY BRIEF (FINAL VERSION)-122107-MRF-MW.DOC12/21/07
... .

I

present at the time of the inspel
does not mistakenly view thew

I,which in turn will insure that the court

Because none of the parties wa:
record was made of tho viewinf
correct parcels of property wer
Therefore, we hold that before a
Commission or the Board, views
provide notice and the opportunii

sent during the viewing, and because no
parties have no way of knowing if the
amined by members of the Board.
zoning body, whether it be the
rcel of property in question, it must
be present to the parties.

Similar to the defective site visit

?mer, this site visit was defective because none of

the parties was present during the viewir

d. Noble's representatives and the public were not

present during the Commissioners' view

a d had no way of knowing what parcels the

Commissioners were actually viewing ar

immenting on. The transcript later revealed that

the Commissioners made numerous subs

ve evidentiary errors and material misstatements

regarding Russ Helgeson's color-coded 1

ing for the buildable and non-buildable parcels on

the property, However, because the Rec

vas closed and the appeal filed when the transcript

was produced, no notice or opportunity c

:d for Helgeson to clarify that the Commissioners

had mistakenly looked at the wrong parc
..

s being buildable versus non-buildable and

misinterpreted the color-coded flaggirig :

le buildable and non buildable parcels. Thus, as

; object or premises

...

Id.

.

...

..

.

.

,...

. ..

was the case wirh the defective site visit

7mer, by being excluded from rhis site visit,

Noble's representatives had no way of la

ng if the Commissioners were viewing the right

parcels as being building envelopes, non

dable open space parcels, or septic tankldrainfield

parcels. The transcript later revealed the

nmissioners and their staff were hopelessly

confused on the designations for the parr

but Noble's representatives had no notice or

opportunity to rebut chis confusion aRer

ite visit while the record remained open.
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I

The Commissioners contend they e cluded Noble and the public from attending or

eEr

being present at the site visit in order to pr ent anyone f i o ~ ntalking to them, thereby avoiding

I

the exparte defects at issue in Eacret y. Bo ner County, 139 Idaho 780,786-787, 86 P.3d 494
:

(2004). See Respondent's Brief, p. 14, 4 1 e this is admittedly a worthy goal, the Kootenai

1

County Commissioners went too far. ,%e

,

ourt's holding in Eacret does not allow the

Commissioners to drive away from the wailing public, enter the property at an unauthorized
.
.

.

the entire site visit, and then have Staff order the

tresp~singlocation,
..
avoid the public

,

..

,.,.*.

, . .

..:

,

1

.,..

..

public to stay put and not walk with, approsch, or attempt to listen to the Commissioners as

.I.

acret properly stands for the proposition that site

occurred during the site visit here. Instead
visits must be open for all:

In a similar vein, the
parties the

I

be present at a view provides opposing
derived from the visit that may come
an appearance of bias. A view of
pmies by a board
held a violation of due

989,992 (1994).
I.C. (i 67-5253, cited in Eacrer v. Bonner

(emphasis added).

.

...

.

41

unty, 139 Idaho 780,786-787,86 P.3d 494 (2004)

,.

basedupon flood elevation

When the Commissioners

.,

, ,

..

. ~ ,,

...,

.

,

"concerns,"
the Commissioners
.
.

their own Flood Damage

Prevention Ordinance. By

wetlandhneadow flood area

,
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themselves to follow their own Flood Dam ge Prevention Ordinance and get "new
information" fiom "an authoritative
so and as a result their denial based
statutory provisions; was issued in excess
upon unlawful procedure; was not

concerns was in violation of their
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whole; and was arbitrary,
,

,

,

as FEMA." The Commissioners failed to do

the statutory authority of the agency; was made
by factual findings of evidence on the record as a

abuse of discretion. I.C. 67-5279 (a), @), (c), (d),

and (e). Noble suffered
.
the prejudice :of a Qstantial right as a result and the Commissioners'
,

.

,

. .

. ,..

... .

,

. .
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denial should be set aside and remanded.
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When the Commissioners excluded: e public and Noble's representatives &om the site

1

visit public meeting, they violated theiIdah3 Open Meeting law. I.C. 67-2342. As a result of
this statutory violation, their denial was
excess of the statutory authority of the a

lation of their statutory provisions; was issued in

; was made upon unlawful procedure; and was

arbitrary, capncicvk, and an abuse of di

. 1.C. 67-5279 (a), (b), (c), and (e).

suffered theprejudice of a substantial ii

result and the Commissioners' denial should be

Noble

set. aside and remanded.
Due process violations occurred

oble was denied "notice and the opportunity to

rebut evidence" obtained during the sit

pecifically, Noble was unable to correct the

Commissio.ners mistakes about which;

ey were viewing, (i.e. buildable versus non

buildable, and septic tankhainfield p

us wetlandheadow open space parcels). As a

result of this constitutional due prooe

,the Kootenai County Commissioners'

was in.violation of constitutional pr

denial

issued in excess of the statutory authority of

the agency; and was 'made upon un

. LC. 67-5279 (a), (b), axid (c).

suffered the prejudice of a substan

t and the Commissioners' denial should be

set aside and remanded.
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Noble seeks and is enritled to reco r his attorney's fees and costs pursuant to LC. 12:

117.

DATED this 21st day of Decembf 2007.

LUKINS & ANNIS, P.S.

I hereby certify that on the 21st
correct copy of the foregoing
following:
Patrick Braden
Kootenai County
45 1.Go.v.emmentWay
P.O.'Box 9000
Coeur dd'Alene,
"

December, 2007, I caused to be served a true and
method indicated below, and addressed to the

mites

IF4

Hand-delivered
First-class Mail
Facsimile - 208-446-1621
EmaiI

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC., an Idaho corporation,
PlaintiffsIPetitioners,
VS.

)

1
1
1
1
1
1

KOOTENAI COUNTY, a political subdivision
)
of the State of Idaho acting through the
)
KOOTENAI COUNTY BOARD OF
1
COMMISSIONERS, ELMER R. (RICK) CURRIE, )
W. TODD TONDEE, and RICHARD A. PIAZZA, )
COMMISSIONERS, in their official capacities,
)
DefendantslRespondents.

CASE NO. CV-07-05180
MEMORANDUM OPINION
AND ORDER IN RE:
PETITION FOR
JUDICIAL REVIEW

)
)

1
PlaintiffsJPetitioners seek judicial review of the denial of an
application for a subdivision by the Kootenai County Board of
Commissioners.
Mischelle R. Fulgham, LUKINS & ANNIS, P.S., attorneys for
PlaintifflPetitioner
Patrick M. Braden, KOOTENAI COUNTY DEPARTMENT OF
ADMINISTRATIVE SERVICES, attorneys for DefendantslRespondents.

1

John Noble and Cedar Ridge Homes, Inc. ("Petitioners") are the owners of certain
real property located in l~ooten'aiCounty, Idaho. On February 8, 2006, they filed an

181
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application for a major subdivision. The real property consisted of 152 acres, which the
Applicant proposed to subdivide into 20 lots ranging in size from 5 to 10 acres. A large
meadow consisting of approximately 70 acres was to be included in the lots, but it was
expressly resewed as designated "open space" in the proposed subdivision.
Following a public hearing, the Kootenai

County Hearing Examiner

recommended approval of the application with conditions. Another public hearing was
held before the Kootenai County Board of Commissioners ("the Board") on April 12,
2007. The hearing remained open in order to allow Petitioners to submit information
regarding the placement and size of all building envelopes within the proposed
subdivision and for the purpose of conducting a site visit. On May 22, 2007, the Board
visited the site. Thereafter, the Board voted to deny the application and, on June 21,
2007, the Board approved the signing of a written order denying the request. On July 19,
2007, Petitioners filed a Petition for Judicial Review of the Board's decision.
In their briefing and at the time of the hearing on the Petition for Judicial Review,
Petitioners raised the issue of unlawful procedure by the Board. However, this Court has
ruled that the Board's actions did not constitute procedural violations and, therefore,
substantial rights of the Petitioners were not prejudiced as a result of the Board's
decision.
The remaining issue is whether or not the Board violated Idaho Code

8

67-

5279(3)(a) and (6) because the Board failed to follow the Kootenai County Flood

Damage Prevention Ordinance. The standards for judicial review apply here.
The Local Land Use Planning Act is found in Idaho Code § 67-6501, et seq.
Judicial review of a planning and zoning decision made by a board of county

MEMORANDUM OPINION IN RE: PETITION FOR JUDICIAL REVIEW: 2

commissioners under the LLUPA is to be made in accordance with the Administrative
Procedu~resAct, which is found in Idaho Code $' 67-5201, et seq. The standards for
judicial review are set forth in Ida110 Code $674279, which provides as follows:
(1) The court shall not substitute its judgment for that of the agency
as to the weight
of the evidence on questions of fact.
(2) . . .
(3) When the agency was required by the provisions of this chapter,
or by other provisions of law to issue an order, the court shall
affirm the agency action unless the court finds that the agency's
findings, inferences, conclusions, or decisions are
in violation of constitutional or statutory provisions;
(a)
in excess of the statutory authority of the agency;
(b)
(c)
...
not
supported by factual findings of evidence on the
(d)
record as a whole; and
arbitrary, capricious, or an abuse of discretion.
(e)
If the agency action is not affirmed, it shall be set aside, in
whole or in part, and remanded for further proceedings as
necessary.
(4) Notwithstanding the provisions of subsections (2) or (3) of this
section, agency action shall be affirmed unless substantial rights
of the appellant have been prejudiced.
The LLUPA requires counties to submit written decisions in all planning and
zoning matters; the LLUPA also requires counties to include findings of fact and
conclusions of law in such decisions. Idaho Code $67-6535(b). Judicial review of such
orders is limited to the record. Balser v. Kootenai County, 110 Idaho 37, 714 P.2d 6

Petitioner argues that the Board's analysis and conclusions are contrary to the
Kootenai County Flood Damage Prevention Ordinance, which is No. 31 1, and are,
therefore, in violation of statutory provisions and in excess of the statutory authority of
the agency. The Board contends that, to the extent that Ordinance No. 31 1 is applicable
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to this case, the Board's decision did not violate its provisions. The focus here is upon
that area included in the subdivision application that consists of wetlands and/or meadow.
The Flood Damage Prevention Ordinance prohibits the construction of residential
structures on lots within those areas of Kootenai County designated as areas of special
flood hazard. Ordinance No. 3 1I defines the "area of special flood hazard" as follows:
AREA OF SPECIAL FLOOD HAZARD: This is the 100-year
floodplain subject to a one percent (1%) or greater chance of
flooding any given year. The boundaries of the area of special flood
hazard consist of the greater of the following: areas. designated as
zone A on the flood insurance rate map (FIRM), the greatest flood
of record or best available data as provided by FEMA or another
authoritative source.
The Ordinance also states in Section 4-2-C that
[tlhe administrator shall . . . make interpretations, where needed, as
to exact location of the boundaries of the areas of special flood
hazards and floodways (for example, where there appears to be a
conflict between a mapped boundary and actual field conditions),
and shall consider new information provided by FEMA or other
authoritative sources. The person contesting the location of the
boundary shall be given a reasonable opportunity to appeal the
interpretations. (Emphasis added.)
The "administrator" is the person designated by the Board as being responsible for
processing and coordinating this chapter; it can apply to the planning director or the
planning director's designee
The Findings of Fact, Applicable Legal Standards, Conclusions of Law and Order
of Decision issued by the Kootenai County Board of Commissioners contained references

1

to the flooding issues.

Relevant portions of the Decision are attached hereto and

incorporated herein as Exhibit "A."
I
I

As stated above, the Flood Damage Prevention Ordinance prohibits the
construction of residential structures on lots within those areas of Kootenai County which
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are designated as areas of special flood hazard. An area of special flood hazard is defined
in the ordinance. It is ihe "100-year floodplain that is subject to a one percent (1%) or
greater chance of flooding any given year." The boundaries of an area of special flood
hazard may be determined according to the flood insurance rate map (FIRM). In this
case, the FIRM did not identify any flood zones on the site of the proposed subdivision.
The boundaries may also be determined by considering evidence from the greatest flood
of record. In this case, that evidence was not presented. Finally, the boundaries may be
determined by reviewing the best available data as provided by FEMA or another
authoritative source. In this case, no data was provided by FEMA. What or who might
constitute an authoritative source is unclear. During the course of the hearings, there was
undisputed evidence through public testimony of annual flooding on large portions of the
area. The ~ o a r dfound that certain areas "appeared" to be areas of special flood hazard.
The interpretation of the exact location of the boundaries of special flood hazards
and floodways is made by the Administrator. In this case, the Administrator would be
the Planning Director or the Planning Director's designee. Pursuant to Section 4-2-C of
Ordinance No. 31 1, the Administrator "shall" make the interpretation "where needed."
The Administrator must consider new information provided by FEMA or other
authoritative sources.
Petitioners claim that the wetlandlmeadow flood area boundaries within the
project were limited to no build areas and that the flood area boundaries would not go
into the building envelopes or the septic tank areas. Petitioners argue that, if the Board
disagreed with those claims, then the Board, through the Administrator had a mandatory
duty to determine the exact location of the boundaries of the areas of special flood
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hazards; if the Board was not going to accept Petitioners' claims, the Board had an
"affirmative legal duty" to get "new ,evidencen on their own regarding the flood area
boundaries. See Petitioners' Reply Brief, pp. 7-8.
In this case, the Administrator did not make any interpretation or specify the exact
location of the boundaries of any area of special flood hazard that might exist on the
subject property.

Instead, the Board expressed its concern over flood potential,

concluded that it did not have enough information about base flood elevation
information, and denied the application. The Board, however, set forth actions that the
Petitioners could take to gain approval. These actions included providing base flood
elevation information.
Section 3.2(F)(4) of Ordinance No. 31 1 provides as follows:
Where base flood elevation data has not been provided or is not
available from another authoritative source, it shall be generated by
the developer's engineer for projects which contain at least 5 lots or
5 acres (whichever is less).
Basically, after the engineer prepares the data, the base flood elevation information can
then be used by the Administrator to make an interpretation as to the exact location of the
boundaries of the area of special flood hazard.
The Petitioners argue that the Administrator was required to make an
interpretation as to the exact location of the boundaries of any area of special flood
hazard and, if such was not made, the Board could not deny the subdivision request
because the Board had failed to follow its own Flood Damage Prevention Ordinance No.
311, Section 4-2-C.

According to Petitioners, the Board had to provide the new

information from an authoritative source; otherwise, the Board had to approve the
application

MEMORANDUM OPINION IN RE: PETITION FOR JUDICIAL REVIEW: 6

EXHIBIT "A"
I
1.02

COURSE OF PROCEEDINGS
.

,

. The Applicant's representatives . . . . submitted several exhibits . . .

including a lot layout plat, an easement plat and a wetland determination plat

....

1.03

Several neighboring property owners testified in opposition to the application
citing possible flooding problems of the applicable land. . . .

...

1.06

.

. .

. Mark Mussman, Planner 111, introduced the case, stating that the

Hearing Examiner recommended approval with conditions. He further stated
that of concern regarding this request was the large area within the proposal
that experienced seasonal flooding on an annual basis. .. . The [applicant's]
representatives spent some time explaining the wetland and flood issues
associated with the area of the proposal known as the "meadow." The
representatives testified that the proposal will comply with the Subdivision
Ordinance requirements for a hydrologic protection zone within the meadow
area, restricting development in the identified hydrologic area. Several
property owners testified in opposition to this request, citing the . . . flooding
issue as reasons to deny this request. One adjacent property owner, Wally
Hirt, submitted photographs . . . as well as testimony, revealing that the
meadow is a flood hazard area that is not identified as such in this proposal.
One additional adjacent property owner stated concerns about the potential for
his domestic water supply to be adversely impacted by the additional drain
fields proposed. The Applicant's representatives provided rebuttal by stating
that the meadow area will remain undeveloped and that their drain fields have
been approved by the Panhandle Health District.

I1

FINDINGS OF FACT

...
2.09

Flood Zone and Wetlands. According to the Flood Insurance Rate Map
panel . . ., there are no flood zones on the site, but according to the
Preliminary Geotechnical Engineering Evaluation, shallow ground water and
surface water may be present on the relatively level portion of the property
and that there is a potential for this water to enter the residential structures.
Design plans should provide for roadway drainage as well as individual lot
drainage. Wetlands do exist on the site but have been deemed nonjurisdictional by the Corp of Engineers. A Wetlands Delineation and Analysis
is not needed by the Corp of Engineers but is required by Kootenai County
(Kootenai County Subdivision Ordinance No. 344 . . . ) . . . .

.

The applicant submitted documents at both public hearings that delineate the
wetlands and provided analysis and proposed hydrologic protection areas
around the wetlands. In addition, testimony and photographs submitted at
both pilblic hearings revealed that the flat portion of the property referred to as
the 'meadow' experiences seasonal flooding on an annual basis, the extent of
this seasonal flooding is determined by the annual winter and spring weather
conditions. Section 4-2-C of the Flood Damage Prevention Ordinance [is
quoted here]. With public testimony and photographs, the area of this
proposal called the 'meadow' appears to be an area of special flood hazard.

. .

2.1 1

Sewage Disposal. The Applicant proposed individual septic and drainfield
for each lot within the subdivision. [Panhandle Health District stated that
final approval would be given when certain conditions had been met.]

...
III

APPLICABLE LEGAL STANDARDS

...
3.05

Kootenai County Flood Damage Prevention Ordinance No. 381
This ordinance outlines the requirements for reducing potential property
damage due to flooding, for platting lots within areas of special flood hazards
and for determining the location of flood hazards within Kootenai County.

IV

BOARD ANALYSIS
The Board has a concern that the flood potential within the area described as
the 'meadow' has not been adequately resolved by the Applicant. Public
testimony has revealed that large portions of this area sustain annual flooding,
which the Applicant does not dispute. Although in recent years flooding may
have been limited, testimony strongly suggests that high water has encroached
into the areas delineated in Exhibit A-43 as the building envelopes and
location of the 'meadow' road. As such, it is the Board of County
Commissioner's position that the Applicant has failed to meet their burden of
proof in this regard.
Due to the lack of flood hazard information, the Board is unable to
affirmatively determine whether or not the lots would be of reasonable utility
to the future land owners, based on: 1) The potential for lots being covered by
flooding; 2) The adequacy of access based on the Road District's
unwillingness to undertake the maintenance of the 'meadow' roadway
because of the flood hazard; 3) The lack of clarity in how the proposed
'meadow' road meets the requirement to minimize the impacts to areas of
flood hazard; 4) The potential development of drain fields within a flood

hazard area and the potential for adverse affects to area resident's drinking
water.

In conclusion, the Board has great concern that, if approved, the health, safety
and general welfare of the public will be jeopardized by platting lots,
developing roadway and access, constructing drain fields and approving
building envelopes within an area of special flood hazard.

'

V

CONCLUSIONS OF LAW

5.01

The Applicant has failed to meet the required burden of proof in providing
adequate information to determine compliance with Kootenai County
Subdivision Ordinance No. 344. The prdposed subdivision design does not
adequately address existing site constraints andlor special hazards.

5.02

It is ~mclearwhethkr the plan and the proposed lots/development features are
capable of meeting the elevation requirements of the Flood Damage
Prevention Ordinance because base flood elevation information was not
provided.

5.03

Without the identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not the
proposed lots will be of reasonable utility and livability, capable of being built
upon without imposing an unreasonable burden on future owners.

5.04

Without the identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not all
of the proposed drain field locations will be of reasonable operational utility to
the future owners, and will not negatively effect area water resources.

5.05

W i t h o ~ ~the
t identification of base flood elevation information, the Board of
County Commissioners are unable to positively determine whether or not the
proposed road design will require mitigation of any negative environmental
Impacts to the flood hazard area, or to positively determine how its design or
construction is the minimum necessary at this site. Further, it is unclear
because of the road's location within the wetlandslflood area, whether the
road is capable of meeting the required constntction standards.

VI

ORDER OF DECISION

Based on the Findings of Fact and Conclusions of Law set forth in this document, the
Icootenai County Board of Commissioners orders that Case No. S-842P-06, The Cedar
Creek Ranch Estates, a request for preliminary subdivision be DENIED.
The following are actions the Applicant could take to gain approval:
1.

2.
3.

Base flood elevation information must be provided in order to evaluate
whether proposed building envelopes are located outside the area of
special flood hazard.
Based flood elevation infoimat~onmust be provided in order to access the
viability of proposed drain field envelopes.
Design internal roadways/access that minimizes the impacts to sensitive
andlor special hazard areas.

4.

...

5.

Re-apply as modified .above, or, re-apply as a conservation design
subdivision, leaving the "meadow" andlor the "flood hazard area" as open
space with a conservation easement.

It should be noted that the above actions are not an exhaustive list. . . . Implementation of
tile above actions is NOT a guarantee of future approval.

CERTIFICATE OF SERVICE
It is hereby certified that a true and correct copy of the foregoing Memorandum Opinion
and Order In Re: Petition for Judicial Review was served by U.S.

, by facsimile transmission, or by interoffice mail, on t

day of

008, to the following:
Mischelle k-#ulgham
LUKINS & ANNIS, P.S.
250 Northwest Boulevard, Suite 102
Coeur d'AIene, ID 83814
FAX: (208) 666-41 13
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The Board's Findings of Fact are supported by substantial evidence in the record.
The Board's Conclusions of Law result from those Findings of Fact.

The Board

concluded that it did not have sufficient base flood elevation information. Pursuant to
Ordinance No. 3 1 1, the Board could seek such informalion from Petitioners. After the
information was provided, the Administrator could then make an interpretation of the
boundaries. Thus, the Board could first seek such information from Petitioners and then
the Administrator would determine the boundaries of areas of special flood hazard.'
After the Administrator determines the boundaries, Petitioners may appeal if they wish to
contest the interpretations. Ordinance No. 3 1 1 does not mandate that the Board provide
the new information from an authoritative source.
Although Ordinance No. 31 1 may not be a model of clarity, the Board did not
violate the provisions of the Kootenai County Flood Damage Prevention Ordinance to the
extent that it may be applicable in this particular case. Furthermore, the Board did not
violate the standards set forth in Idalto Code S; 67-5279(3) for judicial review of its
action. Therefore, the Board's action is affirmed.
Additionally, under Idaho Code § 67-6279(4), the Board's action must be
affirmed unless substantial rights of Petitioners were prejudiced.

In this case, the

application was denied. The Board did not conclude that the lots would be legally
prohibited; rather, the Board concluded that the issues surrounding seasonal flooding had
not been satisfactorily addressed by Petitioners. The Board set forth actions that could be
taken by Petitioners to gain approval. Those actions included providing base flood
elevation information. While Petitioners are not guaranteed approval if they provide the

The Board did not decide that there were areas of special flood hazard - only that it "appeared" that there
might be such areas.
I

'1 95
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base flood elevation information, it cannot be found that their substantial rights have been
prejudiced at this point since they could gain approval.
BASED on the foregoing discussion, it is hereby ORDERED that the Petition for
Judicial Review filed by Petitioners, John Noble and Cedar Ridge Homes, Inc., be denied
and that the actioll taken by Respondents, Kootenai County, Kootenai County Board of
Commissioners, Elmer R. (Rick) Currie, W. Todd Tondee, and Richard A. Piazza,
Commissioners, be affii-med.
DATED this Tday

of

c

I

John ~ a w c Luster
k
District Judge
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Attorneys for AppeIIants John Noble and Cedar Ridge Homes, Inc.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
JOHN NOBLE, an individual, and CEDAR
RIDGE HOMES, INC, an Idaho corporation,
PlaintiffslPetitioners
v.

NO. CV 07-5180
NOTICE OF APPEAL

KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the
KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK)
CURRTE, W. TODD TONDEE, AND
RICHARD A. PIAZZA,COMMISSIONERS,
in their official capacities,

TO:

THE ABOVE-NAMED DEFENDANTS: KOOTENAI COUNTY, a political subdivision
of the State of Idaho acting through the KOOTENAI COUNTY BOARD OF
COMMISSIONERS, ELMER R. (RICK) CURRIE, W. TODD TONDEE, AND
RICHARD A. PIAZZA, COMMISSIONERS, in their official capacities, AND THEIR
ATTORNEY OF RECORD PATRICK BRADEN FROM THE KOOTENAI COUNTY
DEPARTMENT OF ADMINISTRATIVE SERVICES
NOTICE IS HEREBY GIVEN THAT:

I

1.

The Appellants to this action are: JOHN NOBLE, an individual, and CEDAR

!

RIDGE HOMES, INC., an Idaho corporation.

I

2.

The above-named ~ ~ ~ e l l appeal
& t s against the following parties characterized as

Respondents here: KOOTENAI COUNTY, a political subdivision of the State of Idaho acting
NOTICE OF APPEAL

I95
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through the KOOTENAI COUNTY BOARD OF COMMISSIONERS, ELMER R. (RICK)
CURRIE, W. TODD TONDEE, AND RICHARD A. PIAZZA, COMMISSIONERS, in their
official capacities.
3.

The above-named Appellants appeal to the Idaho Supreme Court from the

following Memorandum Decision and Order entered by the District Court on February 7, 2008,
the Honorable John P. Luster presiding:
(a)

Memorandum Opinion and Order In Re: Petition for Judicial Review (entered on

February 7,2008).
4.

The above-named Appellant has a right to appeal to the Idaho Supreme Court, and

the Decision and Order described in paragraph 3 above is appealable under the Idaho Appellate
Rules, including but not limited to, Idaho Appellate Rule 1l(f).
5.

The issues on appeal shall include, but not be limited to, the following:

(a)

Whether the district court erred in ruling that the Kootenai County Board of

Commissioner's decision to deny Appellants' application for a major subdivision did not violate
the provisions of Idaho Code

5 67-5279, and whether the district court erred in upholding the

Board's decision as a result.
(b)

Whether the district court erred in ruling that the Kootenai County Board of

Commissioners' decision did not violate the Kootenai County Flood Damage Prevention
Ordinance.
(c)

Whether the district court erred in denying Appellants' request for attorney fees.

6.

Has an order been entered sealing all or any portion of the record? No.

7.

Is any additional reporter's transcript requested? Yes, the Appellants request the

preparation of the standard transcript plus following portions of the reporter's transcript:

NOTICE OF APPEAL

. .

-
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(a)

Hearing transcript from Final Hearing on the Merits of Petition for Judicial

Review (January 3,2008).
8.

The Appellants request the following documents to be included in the clerk's

(agency's) record in addition to those automatically included under Idaho Appellate Rule 28:

NO.

DOCUMENT TITLE

FILEDIENTERED

1.

Petition for Judicial Review

July 19,2007

2.

Notice of Lodging of Transcript and Agency Record

August 2,2007

3.

Notice of Settlement and Filing of Agency Record
and Transcript

August 20,2007

4.

Motion for Augmentation of Record with Additional
Evidence

August 23,2007

5.

Affidavit of Russell D. Helgeson, P.E. in Support of
Motion to Augment the Record with Additional
Evidence

August 23,2007

6.

Notice of Hearing

Sept. 6,2007

7.

Memorandum in Support of Motion for Augmentation
of Record with Additional Evidence

Sept. 6,2007

8.

Respondents' Objection to Petitioners' Motion for
Augmentation of Record with Additional Evidence

Sept. 19,2007

9.

Stipulation to Vacate Proposed Briefing Schedule

Sept. 24,2007

10.

Reply Memorandum in Support of Motion for
Augmentation of Record with Additional Evidence

Sept. 25,2007

11.

Revised Briefing Schedule

Oct. 18, 2007

12.

Signed Order Granting Petitions' Motion to Augment
Record with Additional Evidence

Oct. 18, 2007

13.

Notice of Hearing

Oct. 18, 2007

14.

Stipulation to Revise Briefing Schedule

Oct. 30, 2007

NOTICE OF APPEAL
L:\N\NOBLE019509\000ITIPLDGkPPEALWOTICE
OF APPEAL-040508-PRH-MRF.doc

15.

Petitioners' Opening Brief on Judicial Review

Nov. 9,2007

16.

Order Revising Briefing Schedule

Dec. 7,2007

17.

Brief of Respondents

Dec. 14,2007

18.

Petitioners' Reply Brief

Dec. 24,2007

19.

Memorandum Opinion and Order in Re: Petition
for Judicial Review

Feb. 7,2008

9.

I certify:

(a)

A copy of this notice of appeal has been served on the reporter

(b)

The estimated fee for the preparation of the additional documents requested in this

Appeal has been paid.

I

(c)

The appellate filing fee has been paid.

(d)

The estimated fee for the preparation of the reporter's transcript has been paid.

(e)

Service has been made upon all the parties required to be served pursuant to Idaho

Appellate Rule 20.
DATED this &day of

'\

,2008.
LUKINS & ANNIS, P.S.

ISB #4623
PAUL R. m G T O N
ISB #7482
Attorneys for Appellants John Noble & Cedar
Ridge Homes, Inc.

NOTICE OF APPEAL
L W\NOBLE019509\00017\PLDG\APPEAL\NOTICE
OF APPEAL-040508-PfW-MRF doc

CERTIFICATE OF SERVICE

I hereby certify that on the&
day of ,bys\
,,2008, I caused to be served a true
document
by
the
method
indicated
below, and addressed to the
and correct copv- of the foregoing
following:
-

Patrick Braden
Kootenai County Administrative Services
45 1 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
Anne Macmanus, Court Reporter
Kootenai County District Court
P.O. Box 9000
Coeur d'Alene, ID 83816-9000

Hand-delivered
First-Class Mail
Overnight Mail
Facsimile - 208-446-1621
Hand-delivered

33- First-class Mail
Overnight Mail
Facsimile

PAUL R. HARIUNGTON

NOTICE OF APPEAL

/

L:W\NOBLE019509\00017\PLD PPEAL\NOTICE OF APPEAL-040508-PRH-MRF.doc

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

1

JOHN NOBLE, an individual and CEDAR )
RIDGE HOMES, INC, an Idaho corporation )

Civil Case Nuimbe~.
CV 07-5180

PlaintiffslAppellants,
VS.
KOOTENAI COUNTY, a political
subdivision of the State of Idaho, acting
through the KOOTENAI COUNTY
BOARD OF COMMISSIONERS, ELMER
R (RICK) CURRIE, W TODD TONDEE
and RICHARD A PIAZZA,
COMMISSIONERS, in their official
capacities
DefendantsIRespondents.

1
1
1
)
)
)

CLERK'S CERTIFICATE
OF APPEAL
SUPREME COURT
DOCIUCT 35201

1
)
)

1
1

I, Daniel J. English, Clerk of District C o u ~of
t the First Judicial District of the State
of Idaho, in and for the County of Kootenai, do hereby certify that the above and foregoing
Record in the above entitled cause was compiled and bound under my direction as, and is a
tlue, full and correct Record of the pleadings and documents under Rule 28 of the Idaho
Appellate Rules.

I certify that the Attorneys for the Appellants and Respondents were notified that the
Clerk's Record and Reporter's Transcript were complete and ready to be picked tip, or if the

attorney is out of town, the copies were mailed by U.S. mail; postage prepaid, on the
day of

,2008.
I do further certify that the Clerk's Record and Reporter's Transcript will be drily

lodged with the Clerk of the Supreme Court.

In witness whereof, I have hereunto set my hand and affixed the seal of said Cou1-t at
Kootenai, Idaho this

1Gf day of

,2008.

DANIEL J. ENGLISH
Clel-I<ofDistrict Court

By:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

JOIHN NOBLE, an individual and CEDAR
RIDGE HOMES, INC, an Idaho
Corporation
Petitioners/Appellants

1

Civil Case Number
CV 07-5180

)

1
)

'I

VS.

Suprenle Court
35201

1

KOOTENAI COUNTY, a political
1
subdivision of the State of Idaho, acting
1
through the KOOTENAI COUNTY
1
BOARD OF COMMISSIONERS, ELMER )
R (RICK) CURRIE, W TODD TONDEE
)
and RICHARD A PIAZZA, COMMISSIONERS)
In their official capacities
1
Defendants/Respondents
)

CLERK'S CERTIFICATE OF EXNIBlTS
I, Daniel J. English, Clerlc of the District Court of tile First Judicial District of the State
of Idaho, in and for the County of Kootenai, do hereby certify that the attached list of exhibits is
a tlue and accurate copy of the exhibits being forwarded to the S~tpremeCourt of Appeals.
In witness whereof, I have hereunto set my hand and affixed the seal o f said Couit at
Kootenai County, Idaho this

day of

y"7'7~L-1,
-,200g.

Daniel J. English
Clerk of the District Court

&A

Deputy Clerk

]-Clerk's Certificate of Exhibits

Agency Record
CASE NO S-842P-06
Volume 1
Volume 2
Volume 3
T r a n s c r i p t Record
Case N o 5-842P-06
Volume 1 o f 1

IN THE SUPREME COURT OF THE STATE OF IDAHO

1
1
1
1
1

JOHN NOBLE, ET AL
PlaintiffsIAppellants
v.
KOOTENAI COUNTY BOARD OF
COUNTY COMMISSIONERS, ET AL
DefendantsIRespondents
DefendantsAppellant

)

SUPREME COURT NO. 35201

Civil Case Number
CV 07-5 180

1

1
1
1
i

CLERK'S CERTIFICATE OF SERVICE

I, Daniel J. English, Clerk of District Court of the First Judicial District of the State of Idaho, in and
for the County of Kootenai, do hereby certify that I have personally served or mailed, by United States
mail, one copy of the Clerk's Record to each of the Attorneys of Record in this cause as follows:
Attorney for PlaintiffsIA~vellants
Mischell R Fulgham
250 Northwest Blvd Ste 102
Coeur d' AIene, Idaho 838!4-297 1

Attorney for DefendantsIResvondents
Patrick Braden
PO Box 9000
Coeur d'Alene, ID 83816-9000

JN WITNESS WHEREOF,? have hereunto set my hand and affixed the seal of said Court at
G-4
, 2008.
Kootenai, Idaho this
day of
DANIEL J. ENGLISH
Clerk of the District Court
By:
Dep~lty

